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FOREWORD

It is a great pleasure to see that what has become a standard work
in the field of environmental law and policy in Namibia is going
into the next round with the third fully revised and expanded
edition of Environmental Law and Policy in Namibia — Towards
Making Africa the Tree of Life. The first and second editions of
this publication attracted much attention among both lawyers and
non-lawyers in Namibia, Africa and beyond, and with good
reason. This is a sustainable effort indeed and I commend the
depth of the work and its positive impact.

A sustainable environment is essential to protect people from the
short, medium and long term ravages of nature; man-made threats
in nature; and the deterioration of the natural environment.
Namibia faces a range of difficult environmental challenges
including among others land degradation; water scarcity and
pollution; deforestation; biodiversity loss; and climate change. Addressing these challenges
requires, above all, unequivocal determination on the part of policy-makers. The law, as a
subsequent step to policy and decision-making processes on the one hand and as a basis for
enforcement and implementation on the other, is an important discipline in terms of
environmental protection and is an essential tool to address environmental problems
threatening our country, region and planet. Given the multi-disciplinary nature of
environmental issues and the involvement of different Government institutions, policy makers
and stakeholders, the afore-mentioned environmental challenges are covered by a variety of
statutes and policies.

This book offers a multi-faceted insight into environmental law and policy in Namibia. It does
this most successfully by taking stock of the existing legal framework and Namibia’s
commitment to environment-related issues at the local, national, regional, continental and
international level. The mother of Namibian laws, our Constitution, is one of the few
constitutions in the world to explicitly incorporate the protection of the environment. It is well
reflected in this publication that we have achieved significant milestones in terms of
environmental law and policy such as the ratification and implementation of several
multilateral environmental agreements; the enactment of landmark pieces of national
legislation such as the Environmental Management Act; as well as a broad environmental
policy framework. Of course, the process is on-going and we must not rest on our laurels.

It is highly commendable that the editors of this book have again eloquently managed to give
an in-depth updated overview of sectoral and cross-sectoral legislation and policies relating to
environmental concerns. The publication puts environmental law issues into the broader
context of current and future societal needs and economic developments. The focus of the
publication is on Namibia. It is, however, notable that the book also puts a strong emphasis on
the multi-faceted African legal structure and its particularities, including the environmental
legal frameworks of the African Union and the Southern African Development Community.
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This publication will be a valuable source of information and guidance for lawyers, judges,
students, policymakers and all those members of the public interested in environmental law
and policy.

I wish to cordially thank Prof. Dr. Oliver C. Ruppel and Dr. Katharina Ruppel-Schlichting and
all who have contributed to the third edition of the book and assisted in making it a reality. It
has grown to be a landmark and an important work for Namibia, which will inevitably
contribute to further green growth, sustainable development and environmentally sound
management in the interest of our people. Let all of us make environmental protection our
responsibility!

T

Pohamba Shifeta
Minister of Environment and Tourism, MP
Windhoek, November 2015
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PREFACE

This third edition of the publication Environmental Law and Policy in Namibia — Towards
Making Africa the Tree of Life comes at a timely moment both nationally and internationally as
the country tackles diverse and numerous environmental and developmental challenges while
the world has agreed to a new set of ambitious global goals for sustainable development. The
first and second editions of this book were published in 2011 and 2013, respectively, and both
were a great success. We therefore have sustained our commitment to this work and funded
this third revised and expanded edition.

The Namibian Government has taken the lead to recognize the impact of the population with
its economic activities on the country’s natural environment and has also taken the initiative to
adopt and domesticate ethical and humane legislation and policies to inclusively undertake,
manage and monitor environmental management.

Namibia has made progress to foster cross-sectoral and dynamic solutions to address the far-
reaching effects of climate change, desertification and the depletion of biological resources. As
such, this book stands as a comprehensive and telling compilation of the Namibian
Government’s commitment to tackle environmental challenges as not only users but also
stewards of its endowments of natural resources.

The Hanns Seidel Foundation has for some decades now supported the protection of the
natural environment as a part of its worldwide activities. This book further intersects with
many aspects of the Foundation’s mandates to support political, economic and social
development, especially in the Global South where economic development and environmental
sustainability are often competing objectives.

Against this backdrop, the work of the editors and contributors is highly commended for
demonstrating the interlinkages of the different sectors engaged in environmental management
as well as the dynamic sphere of policy development and implementation guiding such efforts.

L

Dr. Wolf Krug
Regional Representative
Hanns Seidel Foundation Southern Africa
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Congress of Traditional Leaders of South Africa
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Committee on Trade and Environment Special Session
Clean Technology Fund
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DSB Dispute Settlement Body
EAC East African Community
ECB Electricity Control Board
ECCP European Climate Change Programme
EIA Environmental Impact Assessment
EMA Environmental Management Act
EPA Economic Partnership Agreement or
Environmental Protection Agency
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CHAPTER 1

NAMIBIA AND ITS LEGAL SETUP

Oliver C. Ruppel and Katharina Ruppel-Schlichting

1 Namibia in a Nutshell: Facts and Figures
The inhospitable Namib Desert constituted a barrier to European colonisation until the late 18™
century when traders and missionaries first explored the area. In 1878, the United Kingdom
annexed Walvis Bay on behalf of the Cape Colony, while the rest of south-western Africa
would soon thereafter fall under German administration, henceforth to be known as German
South West Africa. Resulting from the Herero and Nama wars of anti-colonial resistance of
1904-08, Germany consolidated its hold over the colony, and prime-grazing land passed to
white control. German overlordship ended during World War I in the wake of South Africa’s
military occupation of the German colony. On 17 December 1920, South Africa took over the
administration of South West Africa in terms of Article 22 of the 1919 Peace Treaty of
Versailles (which incorporated the Covenant of the League of Nations) and a mandate
agreement by the League Council. South Africa was mandated with the power of
administration and legislation over the territory. Article 22 stated as follows:
To those colonies and territories which as a consequence of the late war have ceased to be
under the sovereignty of the States which formerly governed them and which are
inhabited by peoples not yet able to stand by themselves under the strenuous conditions of
the modern world, there should be applied the principle that the well-being and
development of such peoples form a sacred trust of civilisation and that securities for the
performance of this trust should be embodied in this Covenant. The best method of giving
practical effect to this principle is that the tutelage of such peoples should be entrusted to
advanced nations who by reason of their resources, their experience or their geographical
position can best undertake this responsibility, and who are willing to accept it, and that
this tutelage should be exercised by them as Mandatories on behalf of the League. The
character of the mandate must differ according to the stage of the development of the
people, the geographical situation of the territory, its economic conditions, and other
similar circumstances. (...) There are territories, such as South-West Africa (...), which,
owing to the sparseness of their population (...) or their remoteness from the centres of
civilisation, or their geographical contiguity to the territory of the Mandatory, and other
circumstances, can be best administered under the laws of the Mandatory as integral
portions of its territory, subject to the safeguards above mentioned in the interests of the
indigenous population.’

In 1946, the League of Nations was superseded by the newly formed United Nations. When
the United Nations requested South Africa to place the territory under a trusteeship agreement
it refused. In 1966 the South African mandate was officially revoked by the UN General
Assembly.? Also in 1966 the South West African People’s Organisation (SWAPO), under the
leadership of Sam Nujoma, started to put pressure on the South African Government, and took
up an armed struggle to liberate Namibia. Political and social unrest within Namibia increased
markedly during the 1970s and was often met with repression at the hands of the colonial

Available at http://net.lib.byu.edu/~rdh7/wwi/versa/versal.html; accessed 20 November 2015.
For further details see Zaire (2014:371f.).
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administration. In 1978, the UN Security Council passed Resolution 435 and authorised the
creation of a Transition Assistance Group to monitor the country’s transition to independence.’
In April 1989, the UN began to supervise this transition process, part of which entailed
supervising elections for a Constituent Assembly which was also charged with drafting a
constitution for the country. After more than a century of domination by other countries and a
long struggle on both diplomatic and military levels, Namibian independence was achieved
and officially declared on 21 March 1990, which is a national holiday today. Walvis Bay,
which is Namibia’s deep-water sea port, remained under South African control until 1994.
Namibia has been a member of the Commonwealth of Nations since 1990.

Namibia borders on Angola in the north, Zambia and Zimbabwe in the north-east, Botswana in
the east, South Africa in the south and the Atlantic Ocean to the west. The capital of Namibia
is Windhoek, with a population estimated to be 368,000." The latest available census dated
2011 enumerated a population of 2,104,900.° The population density lies at 2.5 inhabitants per
km?®, which makes it the the second least densely populated country in the world; about 42% of
the population live in urban areas.’ The surface area of Namibia is 824,268 km?, making the
country the 31% largest in the world. Namibia is demarcated into 13 regions:

* In the North: Caprivi, Kavango, Kunene, Omusati, Ohangwena, Oshana and
Oshikoto;

* In the central part of the country: Omaheke. Otjozondjupa, Erongo and Khomas;
* In the South: Hardap and Karas.

Namibia’s population consists of approximately 50% Ovambo, 9% Kavango, 7% Damara, 7%
Herero, 6% White (including about 20,000 of German descent), 5% Nama, 4% Caprivians, 3%
San, 2% Rehoboth Baster and less than 1% Tswana.’ 87.5% of the population is black, 6%
white and 6.5% mixed. English is the only official language today (until 1990 also Afrikaans
and German). 80% of the population is classified as Christian (with 60% Protestants and 20%
Catholic). At least 10% of the population hold indigenous beliefs."

According to figures from the 2014 UN Human Development Report’, Namibia is ranked 127"
out of 187 in the Human Development Index. Life expectancy at birth (2013) is 64.5 years; and
adult literacy (2012) is 76.5%; Adolescent birth rate (births per 1,000 women aged 15-19) is
74.4; the poverty headcount ratio at national poverty lines is at 28.7% of the population;
according to the National Labour Force Survey 2014'°, the unemployment rate in Namibia is
28.1%; the HIV/AIDS pandemic and household food insecurity are among the main problems

Amoo / Skeffers (2008:171f.).

CIA, the World Fact book on Namibia; available at https://www.cia.gov/library/publications/the-world-
factbook/geos/wa.html; accessed on 18 August 2015.

Cf. GRN (2012e:2).

GRN (2012¢:42 and 5).

CIA, the World Fact book on Namibia; available at https://www.cia.gov/library/publications/the-world-
factbook/geos/wa.html; accessed on 18 August 2015.

Figures taken from Factbook Namibia http://www kas.de/namibia/en/publications/20353/; accessed 18
August 2015.

Available from http://hdr.undp.org/en/data; accessed 26 August 2015.

NSA (2014:68). Note that this figure is based on the broad unemployment definition which drops the
requirement that the person actively looked for work. In contrast, the strict unemployment definition as
used for example by the ILO unemployed population consists of all persons (15 years and above) who are
either actively seeking for work or are available for work during the reference period.
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facing Namibia. Tuberculosis and malaria prevalence in Namibia are amongst the highest in
the world. Almost half the population depends on subsistence farming. Although Namibia has
large reserves of minerals (diamonds, uranium, zinc, copper, and gold) and despite the
comparably high income per capita in the region, the wealth distribution is extremely
unbalanced in Namibia. The income share held by the highest 20% is 66.2%, while the income
share held by the lowest 20% is 3.4%."' Economically, Namibia remains overly dependent on
South Africa, its most important partner in the Southern African Development Community
(SADC). Namibia is classified as having an upper middle income level with a GDP (current
USS$) of $13.43 billion (2014)."* The local currency, the Namibia Dollar (NAD) is linked to the
South African Rand. Both currencies are accepted in Namibia.

Estimates for 2014 by the World Bank relating to Namibia’s economy reveal the following
figures: B

GDP (current USS$) (billions) 13.43 2014
GDP growth (annual %) 4 2014
Inflation, GDP deflator (annual %) 12 2014
Agriculture, value added (% of GDP) 6 2014
Industry, value added (% of GDP) 35 2014
Services, etc., value added (% of GDP) 59 2014
Exports of goods and services (% of GDP) 40 2014
Imports of goods and services (% of GDP) 63 2014
Gross capital formation (% of GDP) 28 2014

2 The Legal Setup in Namibia

The following section provides an overview of Namibia’s legal setup, necessary for a
discussion of the more complex legal issues in the environmental domain.

The Constitution of the Republic of Namibia, which was drafted and adopted in 1990, is the
fundamental and supreme law of the land."* It is hailed by some as being amongst the most
liberal and democratic in the world. It enjoys hierarchical primacy amongst the sources of
Namibian law by virtue of its Article 1(6). It is thematically organised into 21 Chapters which
contain 148 Articles. Together, they organise the state and outline the rights and freedoms of
people in Namibia."”

By virtue of Proclamation 21 of 1919, Roman Dutch law as developed by South African courts
was made the common law of the territory and was binding on the courts in Namibia until
independence in 1990. This position is affirmed by Article 66(1) of the Constitution, which
provides that both the customary law and common law of Namibia in force at the date of
independence shall remain valid to the extent to which this is not in conflict with the
Constitution or any other statutory law.

See World Bank figures on World Development Indicators: Distribution of income or consumption
available at http://wdi.worldbank.org/table/2.9#; accessed 26 August 2015.

As per figures from the World Bank available at http://data.worldbank.org/country/namibia; accessed 26
August 2015.

Estimates for 2014 by the World Bank retrieved from
http://databank.worldbank.org/data/reports.aspx?source=world-development-indicators; accessed 18
August 2015.

Cf. Amoo (2008a, b, c). See also Hinz et al. (2002) and Bosl ez al. (2010).
Ambunda / Mugadza (2009:5ft.).
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One of the key requirements of the rule of law is that the courts and the state’s prosecution
agencies are independent and free of political interference.'® Although this doctrine — the
separation of powers — is well entrenched in the Namibian Constitution and recognised by the
courts, the true measure of the independence of the judiciary and the state prosecution services
lies in the way these institutions relate to the Executive and other organs of state in practice.
Article 12 of the Constitution contains the provisions for a fair trial. The principle of the rule of
law runs throughout the constitutional regime.'” In Namibia, the separation of legislative and
executive powers from those of the independent judiciary is constitutionally guaranteed.'®
Various mechanisms are put in place to ensure that each branch of Government remains
independent of the other through a system of checks and balances.'” The Constitution
explicitly states that Namibia is established as “a democratic and unitary state founded on the
principles of democracy, the rule of law and justice for all.”*’

3 The Laws

Namibian law reflects the country’s history and is the product of different sources: Firstly,
Roman law; secondly, the fusion of Roman law and Roman Dutch customary law — hence the
term Roman Dutch law — which came in the wake of Dutch colonisation at the Cape of Good
Hope; thirdly, from the early 19" century onwards English law asserted itself, leaving deep
traces in Roman Dutch law, after British hegemony in southern Africa had been established;
and fourthly, indigenous customary law from time immemorial.”' With few exceptions German
legal influence has disappeared completely.

The Namibian legal system is an object of fascination for comparative lawyers, legal
ethnologists and sociologists.”” The concept of legal pluralism — a situation in which more than
one type of law or legal tradition operates simultaneously — is commonplace in Namibia.”
Some sources of law are authoritative while others merely have a persuasive authority. The
courts are bound by authoritative sources whereas those of persuasive authority may serve to
convince a court to apply or interpret a legal rule in a particular manner. The sources of law in
which they are usually consulted are statute law or legislation; judgements of the courts;
international law (Article 144 of the Constitution); common and customary law (Article 66 of
the Constitution) and to some extent legal writing.

The doctrine of stare decisis applies in Namibia, making the judgements of the superior courts
one of the most important sources of the law. Literally stare decisis means “the decision
stands”. Obviously, when a court arrives at a decision, the parties to the dispute adjudicated
will be bound by that decision. But what is the effect of such particular decision on similar
disputes arising in future? Is a court, when it has to settle another dispute of a similar or even
the same nature bound by previous court decisions, or is it free to formulate its own principles
and ignore a previous decision? Strict adherence to the doctrine of stare decisis would mean
that courts are obliged to follow earlier decisions regardless of whether an earlier decision still
makes sense. Therefore and for greater fairness and legal certainty, Namibian courts are bound

Cf. Horn / Bosl (2008a, b).

Hinz (2003:273).

Ruppel (20084d).

Diescho (1994:70ff.).

Article 1(1), Namibian Constitution.
Hinz (2002a).

Ruppel (2009)).

Griffiths (1986:1-55).
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by their own decisions unless and until they are overruled by a superior court. It is, however,
conceivable that circumstances arise that would render it possible for a court to override its
own legal opinion.**

4 The Court System

The Namibian court system retains Roman Dutch elements, inherited from South Africa along
with elements of the African traditional (community) court system. The formal court system
comprises the Supreme Court, the High Court, the Magistrates’ Courts and the Community
Courts. The Supreme Court serves as the highest court of appeal and also exercises
constitutional review of legislation. Prior to the attainment of nationhood in 1990 and the
promulgation of the Constitution of the Republic of Namibia, which created an independent
judiciary, the courts of Namibia were an extension of the judiciary system of South Africa.”’

4.1 The Supreme Court

The Supreme Court is primarily a court of appeal, and its appellate jurisdiction covers appeals
emanating from the High Court, including appeals which involve interpretation,
implementation and upholding of the Constitution and the fundamental rights and freedoms
guaranteed there under.”® The Supreme Court is not bound by any judgement, ruling or order
of any court that exercised jurisdiction in Namibia before or after independence. The
Constitution further vests in Parliament the power to make legislation providing for the
appellate jurisdiction of the Supreme Court. The Supreme Court is vested with unlimited
appellate jurisdiction over appeals against any judgement or order of the High Court; and any
party to any such proceedings before the High Court, if dissatisfied with any such judgement
or order, has a right of appeal to the Supreme Court.”’

In the exercise of its appellate jurisdiction, the Supreme Court has the power to receive further
evidence, either orally or by deposition before a person appointed by the court, or to remit the
case for further hearing to the court of first instance or to the court whose judgement is the
subject of the appeal, with such instructions relating to the taking of further evidence or any
other matter as the Supreme Court may deem necessary. The Supreme Court is also
empowered to confirm, amend or set aside the judgement or order that is the subject of the
appeal, and to give any judgement or make any other order which the circumstances may
1require.28 The Supreme Court has original jurisdiction over matters referred to it for decision
by the Attorney-General under the Constitution, and with such other matters as may be
authorised by Act of Parliament. Thus, the Supreme Court has original jurisdiction over
constitutional matters, but this original jurisdiction is not exclusive to the Supreme Court
because the High Court is also vested with original jurisdiction over constitutional matters.
Unlike, for example, in the case of the judicial structure in South Africa, where there is a
Constitutional Court, the Namibian Constitution does not create a separate Constitutional
Court per se, but the Supreme Court can constitute itself as a Constitutional Court.”’ The
Supreme Court may exercise this jurisdiction ex mero motu (of the court’s own accord) should
it come to the notice of the court or any judge of that court, that an irregularity has occurred in

24
25
26
27
28
29

Havenga et al. (2002:8ff.).

Amoo (2008a, b, ¢).

Amoo (2008b:721f.).

Cf. Supreme Court Act No. 15 of 1990.
Ibid.

Amoo (2008a:3ff.).
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any proceedings, notwithstanding that such proceedings are not subject to an appeal or other
proceedings before the Supreme Court. The seat of the court is in Windhoek. A decision of the
Supreme Court is binding on all other courts of Namibia and all persons in Namibia unless it is
reversed by the Supreme Court itself, or is contradicted by an Act of Parliament, lawfully
enacted in conformity with the principles of legislative sovereignty.”’

4.2 The High Court

The High Court is a superior court of record and its jurisdiction is provided by both the
Constitution and the High Court Act’'. The Constitution vests the High Court with both
original and appellate jurisdiction, and all proceedings in the High Court are to be carried in an
open court.”> The court may, however, exclude the press and/or the public from all or any part
of the trial for reasons of morals and the public order or national security.” It is situated
permanently in Windhoek, and since 2009 also at Oshakati. Other than this, the court goes on
circuit to venues, including Gobabis, Grootfontein and Swakopmund.®® The High Court
derives its appellate jurisdiction to hear and adjudicate upon appeals from lower courts
primarily from the Constitution.”® During the appeal process, the court may receive further
evidence, either orally or by deposition before a person appointed by the court, or remit the
case to the court of first instance or the court whose judgement is the subject of the appeal, for
further hearing, with such instructions relating to the taking of further evidence or any other
matter as the High Court may deem it necessary. The court also has the power to confirm,
amend, or set aside the judgement or order which is the subject of the appeal, and to give any
judgement or make any order which the circumstances may require.*®

4.3 The Lower Courts

The lower courts are responsible for administering justice. In terms of Article 78 of the
Constitution, the lower courts form part of the judiciary, one of the three branches of the state.
Lower courts are established in terms of Section 2(1) of the Magistrates’ Courts Act.’’ The
bulk of the judiciary’s work also takes place in the lower courts. There are 32 permanent courts
and more than 30 periodical courts in Namibia.”® Lower courts are divided into a Regional
Division and five administrative districts, namely Windhoek, Oshakati, Otjiwarongo,
Keetmanshoop and Rundu. Each district has a seat for a regional court that presides on all
criminal matters except high treason, but has no jurisdiction in civil matters.*

30
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33
34

Ibid.

No. 16 of 1990.

Section 13 of the High Court Act.

Article 12(1)(a), Namibian Constitution; Amoo (2008b:76).

Section 4 of the High Court Act provides that the seat of the High Court is to be in Windhoek, but if the
Judge-President deems it necessary or expedient in the interest of the administration of justice, he or she
may authorise the holding of its sitting elsewhere in Namibia.

Article 80(2), Namibian Constitution.

Section 19 of the High Court Act.

No. 32 of 1944.

The Ministry of Justice Annual Report 2006-2007:15.
Amoo (2008b:83).
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4.4 The Magistrates’ Courts

Magistrates’ Courts in Namibia may be classified into regional, district and sub-district,
division*” and periodical courts*'. Magistrates’ Courts are courts of record*” and their
proceedings in both criminal cases and the trial of all defended civil actions are conducted in
an open court.”’ The jurisdiction of the Magistrates’ Courts in respect of causes of action is
regulated by Section 29 of the Magistrates’ Court Act, as amended.* The Magistrates’ Courts
have jurisdiction over liquid claims not exceeding N$100,000 and illiquid claims not
exceeding N$25,000.* Magistrates’ Courts are presided over by judicial officers, and
advocates or attorneys of any division of the Supreme Court may appear in any proceeding in
any court. All Magistrates’ Courts have equal civil and criminal jurisdiction, except the
regional Magistrates’ Courts, which have only criminal jurisdiction. * The territorial
jurisdiction of a Magistrate’s Court is the district, sub-district or area for which it is
established; a court established for a district has no jurisdiction in a sub-district. Magistrates’
Courts also have the jurisdiction to hear and determine any appeal against any order or
decision of a Community Court.

4.5 The Community Courts

The Community Courts shall cater for all forms of proceedings exercised under customary law.
Community courts are a formal creation of the Community Courts Act,*’ which also provides
detailed procedures and requirements for the establishment and recognition of Community
Courts in particular traditional communities.* The Act was drafted to give legislative
recognition to and formalise the jurisdiction of the traditional (African) courts that render
essential judicial services to members of traditional communities who subject themselves to
their jurisdiction and the application of customary law. This formal recognition also brings the
proceedings of the erstwhile traditional courts within the mainstream of the judiciary in
Namibia, and subjects their proceedings to formal evaluation and review by the superior
courts.*’ The Community Courts Act has, however, not yet been implemented. The Ministry of
Justice has pointed out that the delay in the promulgation of the Act may be associated with a
lack of funds for implementing the necessary infrastructure, as well as the lack of trained staff
in the area of customary law.>

40
41

Section 2(f) and (2)(a)-(iv) of the Magistrates’ Courts Act of 1944.

Section 26 of the Magistrates’ Courts Act of 1944; periodical courts are meant to serve the remote areas of
the country, and as the name suggests, they are only held at intervals, when the volume of work in the area

requires a court sitting.

42 T . .
A court of record can be understood as “a court whose acts and judicial proceedings are written on
parchment or in a book for a perpetual memorial which serves as the authentic and official evidence of the

proceedings of the court”. Cf. Amoo (2008b:83).

Section 5 of the Magistrates’ Courts Act of 1944.

Magistrates’ Courts Amendment Act No. 9 of 1997.

A liquid amount is fixed and certain and can — compared to an illiquid amount — be easily determined.
Maritime and General Insurance Co Ltd v Colenbrander 1978 (2) SA 262 (D) at 264F.

Amoo (2008b:84fT.).

No. 10 of 2003.

For more details see Hinz (2008a).

Amoo (2008b:90).

Hinz (2008a).
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S The Ombudsman

In order to protect and maintain the respect of the state for the rights of the individual citizen,
to promote the rule of law, and to promote and advance democracy and good governance, the
Office of the Ombudsman has been established. The relevant legal provisions with regard to
the Ombudsman are to be found in Chapter 10 of the Namibian Constitution as well as in the
Ombudsman Act’'. The mandate of the Ombudsman relates to three widely-defined
categories:”> human rights, administrative practices, and the environment. Complaints, which
are related to the mandate of the Ombudsman, may be submitted by any person, free of charge
and without specific formal requirements. To ensure that citizens have an avenue, open to
report complaints free of red tape, and free of political interference, the Ombudsman is
politically independent, impartial, fair, and acting confidential in terms of the investigation
process.” Negotiation and compromise between the parties concerned are the main objective
when handling complaints.**
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No. 7 of 1990.

For more details on the mandates of the Ombudsman see Ruppel / Ruppel-Schlichting (2010) and Chapter
21 in this book.

Tjitendero (1996:10). As to the characteristics of a classical Ombudsman in general see Gottehrer / Hostina
(1998).

Article 91(e) of the Constitution and Section 5(1) of the Act.

53

54



CHAPTER 2

INTRODUCING ENVIRONMENTAL LAW

Katharina Ruppel-Schlichting

1 Terminology

At the outset, it is important to explain the term environmental law, as there is more than one
one valid definition. This is obvious in the light of the fact that environmental law is a highly
complex subject. The Oxford Advanced Learner’s Dictionary broadly defines environment as
“the conditions, circumstances, etc affecting a person’s life”'. This definition can serve as a
good starting point for our analysis and definition of the term environment. Academics from
various disciplines, including humanists, natural scientists and economists have made various
attempts to shed light on this issue, and thus definitions vary. The etymological origin of the
term environment is to be found in an ancient French word, environner, which means to
encircle. This implicates the existence of a centre in which someone or something is situated
observing the circumstances, objects, or conditions by which he, she or it is surrounded. Based
on this etymological origin, it is reasonable — though not necessarily correct — for the term
environment to often be used synonymously with other terms such as nature, ecology or
habitat.

A commonly-used definition is that environment is

the complex of physical, chemical, and biotic factors (like climate, soil and living things)
that act upon an organism or an ecological community and ultimately determine its form
and survival

and “the aggregate of social and cultural conditions that influence the life of an individual or
community.”
Academics and decision-making bodies have dealt with the notion ‘environment’ in the
process of drafting documents, academic papers, statutes or other legal texts, as well as judicial
decisions. Most approaches describe the term very widely, whilst others are more specific, as
shown by the examples below.
The Declaration of the United Nations Conference on the Human Environment, which was
discussed and decided at the United Nations Conference on the Human Environment in
Stockholm in 1972, is considered to be one of the basic legal foundations of international
environmental protection. Part I proclaims that “the protection of the human environment is a
major issue which affects the well-being of peoples and economic development throughout the
world”. While the declaration lacks a definition of the term itself, it is more precise in
specifying what natural resources are:
The natural resources of the earth, including the air, water, land, flora and fauna and
especially representative samples of natural ecosystems, must be safeguarded for the

benefit of present and future generations through careful planning or management as
appropriate.

Oxford Advanced Learner’s Dictionary 5™ edition 1995.
Merriam-Webster’s Collegiate Dictionary 11" edition 2004.
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On the national level, the Namibian Environmental Management Act’ in Section 1 defines
environment as
the complex of natural and anthropogenic factors and elements that are mutually
interrelated and affect the ecological equilibrium and the quality of life, including —

(a) the natural environment that is the land, water and air, all organic and inorganic
material and all living organisms; and

(b) the human environment that is the landscape and natural, cultural, historical,
aesthetic, economic and social heritage and values.

The South African National Environmental Management Act® defines environment as

The surroundings within which humans exist and that are made up of:

(1) the land, water and atmosphere of the earth;
(ii) micro-organisms, plant and animal life;
(iii) any part or combination of (i) and (ii) and the interrelationships among and

between them; and the physical, chemical, aesthetic and cultural properties and
conditions of the foregoing that influence human health and well-being.

In their rather broad dimensions, all the above approaches make it clear that it is difficult to
establish more precisely the possible limits of the term environment. The encompassing nature
of the term has also been emphasised by the International Court of Justice in its advisory
opinion on the Legality of the Threat or Use of Nuclear Weapons:

The environment is not an abstraction, but represents the living space, the quality of life,

and the very health of human beings, including generations unborn.

By way of summary: the term environment denotes the entire range of living and non-living
factors that influence life on earth, and their interactions. Everything living, humans, animals,
plants and micro-organisms are thus part of our environment, as well as non-living resources
such as air, water, land, in addition to historical, cultural, social and aesthetic components; this
includes the built environment.

This difficulty in definition is reflected in the scope of the term environmental law. In a very
broad sense, environmental law can generally be described as the body of rules which contain
elements to control the human impact on the environment. However, given that all human
activities, as well as all natural events have a direct or indirect impact on the environment,
environmental protection virtually forms part and should be integrated into all areas of law and
policy. Thus, environmental law cannot be seen as a distinct domain of law but rather as an
assortment of legal norms, contained in a number of conventional fields of law or an

ensemble of norms, statutes, treaties and administrative regulations to ensure or to

facilitate the rational management of natural resources and human intervention in the

management of such resources for sustainable development6

In more detail, environmental law can thus be defined as the group of norms, rules, procedures
and institutional arrangements found in civil and common law, statutes and implementing
regulations, case law, treaties and soft law instruments, which deal with or relate to protection,

No. 7 of 2007.

No. 107 of 1998.

Advisory Opinion, ICJ Rep. 1996, 241f, para. 29.
Okidi (1988:130).
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management and utilisation of the environment and natural resources for sustainable
development and/or intergenerational equity.’

Whatever the scope of environmental law, it cannot be disputed that an interdisciplinary and
holistic approach is needed in order to adequately address environmental threats and concerns
from a legal perspective. Disciplines that are relevant for the area of environmental law include
the natural, physical and social sciences, history, ethics, and economics.

2 Foundations of Environmental Protection

Although environmental law is considered to be a relatively new area of law, one must go far
back in the world’s history when tracing the foundations of environmental protection. As
stated above, environmental law is of interdisciplinary nature, and as such, it is anchored in
various fields and disciplines: religion, philosophy, ethics, science, economics, national and
international law. All world religions contain rules and principles regarding the conservation of
the environment.® In the Judeo-Christian religious tradition, one basic conceptual foundation of
environmental protection in terms of human guardianship for the earth and its resources can be
found in the Old Testament:

God blessed them, and God said to them, ‘Be fruitful and multiply, and fill the earth and

subdue it; and have dominion over the fish of the sea and over the birds of the air and
over every living thing that moves upon the earth.”’

Christian environmental commitment has been stressed by former Pope Benedict XVI and his
predecessor, Pope John Paul II."

The family needs a home, a fit environment in which to develop its proper relationships.
For the human family, this home is the earth, the environment that God the Creator has
given us to inhabit with creativity and responsibility. We need to care for the
environment: it has been entrusted to men and women to be protected and cultivated with
responsible freedom, with the good of all as a constant guiding criterion. Human beings,
obviously, are of supreme worth vis-a-vis creation as a whole. Respecting the
environment does not mean considering material or animal nature more important than
man. Rather, it means not selfishly considering nature to be at the complete disposal of
our own interests, for future generations also have the right to reap its benefits and to
exhibit towards nature the same responsible freedom that we claim for ourselves.'!

See also Sands / Peel (2012:13) for a detailed discussion.
For a detailed description see Kiss / Shelton (2004:9ft.).
Gen.1:28.

“Faced with the widespread destruction of the environment, people everywhere are coming to understand
that we cannot continue to use the goods of the earth as we have in the past. The public in general as well as
political leaders are concerned about this problem, and experts from a wide range of disciplines are
studying its causes. Moreover, a new ecological awareness is beginning to emerge which, rather than being
downplayed, ought to be encouraged to develop into concrete programmes and initiatives.” Message of His
Holiness Pope John Paul II for the celebration of the World Day of Peace 1 January 1990 see
http://www.vatican.va/holy_father/john paul ii/messages/peace/documents/hf jp-ii_mes 19891208 xxiii-
world-day-for-peace en.html; accessed 4 November 2010.

Message of His Holiness Pope Benedict X VI for the celebration of the World Day of Peace 1 January 2008
see http://www.vatican.va/holy father/benedict xvi/messages/peace/documents/hf ben-
xvi_mes_20071208_xli-world-day-peace_en.html; accessed 4 November 2010.

11



Katharina Ruppel-Schlichting

In June 2015, Pope Francis, with his second encyclical called Laudato si'* released an
environmental compass, focusing among others on climate change as a common concern and
lamenting pollution, waste and the throwaway culture, a lack of clean water, loss of
biodiversity, and an overall decline in human life and a breakdown of society.
Principles of environmental protection can also be found in the Islamic tradition:
The right to utilise and harness natural resources, which God has granted man, necessarily
involves an obligation on man's part to conserve them both quantitatively and
qualitatively. God has created all the sources of life for man and all resources of nature
that he requires, so that he may realise objectives such as contemplation and worship,
inhabitation and construction, sustainable utilisation, and enjoyment and appreciation of
beauty. It follows that man has no right to cause the degradation of the environment and
distort its intrinsic suitability for human life and settlement. Nor has he the right to exploit
or use natural resources unwisely in such a way as to spoil the food bases and other
sources of subsistence for living beings, or expose them to destruction and defilement. B

The religious belief systems of indigenous peoples contain concepts of environmental
protection to a wide extent as well, as natural resources are basic to their existence. Thus, the
relationship with the land is a foundation for their beliefs, customs, tradition and culture.'
Semi-detached from religious concepts and traditions are the concepts of equity and justice,
which are of rather philosophical or ethical nature. Three kinds of relationships can be listed in
this context: Inter-generational equity, dealing with the relationships among existing persons;
intra-generational equity, governing the relationships between present and future generations;
and inter-species equity, covering the relationships between humans and other species. These
concepts have been laid down in many environmental legal texts'’ and form basic principles
for environmental jurisprudence on international'® and national'” level.

Science, especially biology, chemistry and physics, has been and remains one of the most
important foundations in the history and the development of environmental law, as it uses
science to predict and regulate the consequences of human behaviour on natural phenomena.
On the other hand, environmental law must be developed in a manner that is flexible enough to
respond to scientific uncertainty, possible irreversibility and the dynamics of a constantly
evolving environment.'®

Last, but not least, environmental law also rests on the world’s economic system and its
challenge to environmental protection'® as economic growth — at least in its early stages —more

12 See Encyclical Letter Laudato Si’ of The Holy Father Francis on Care for our Common Home available at

http://w2.vatican.va/content/francesco/en/encyclicals/documents/papa-francesco_20150524 _enciclica-
laudato-si.html; accessed 19 August 2015.

Bagader et al. (1994): Section one: A general introduction to Islam’s attitude toward the universe, natural
resources, and the relation between man and nature.

Hinz / Ruppel (2008b:6).

See for example Principle 1 of the Declaration of the United Nations Conference on the Human
Environment (Stockholm Declaration); Preamble to the Convention on Biological Diversity; Section 3(2) of
the Environmental Management Act No. 7 of 2007.

E.g. Maritime Delimitation in the Area between Greenland and Jan Mayden Denmark v Norway ICJ 14
June 1993 separate opinion by Weeramantry available at http://www.icj-
cij.org/docket/index.php?p1=3&k=e0&case=78&code=gjm&p3=4; accessed 4 November 2010.

E.g. Oposa and others v Factoran and another G.R.NO: 101083 Supreme Court of the Philippines.
Summary available at http://www.unescap.org/drpad/vc/document/compendium/ph1.htm; accessed 4
November 2010. See also Gatmaytan (2003).

Kiss / Shelton (2004:14).

Ibid:15.
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often than not brings about environmental degradation.? Measures for environmental
protection are expensive and therefore increase the costs of goods and services; this in turn has
an impact on the free trade in goods and services, and might influence the issue of competitive
advantage. This, the economic North-South divideZI, and the fact that natural resources are
exhaustible, tie the need for environmental protection and economic development together.
This can be addressed through environmental law mechanisms.

3  Functions of Environmental Law

During the past decades, environmental concerns have been high on the legal agenda, with
good reason. Mankind is part of nature and life depends on the uninterrupted functioning of
natural systems as this ensures the supply of energy and nutrients. Humans are directly
dependent on the ecosystems and natural resources. The dependence of people on ecosystems
is often more apparent in rural communities where lives are directly affected by the availability
of resources such as water, food, medicinal plants and fire wood. Further, ecosystems provide
cultural, aesthetic, spiritual and intellectual stimulation. Every form of life is unique and merits
respect, regardless of its worth to man. Humans can, however, alter nature and exhaust natural
resources by action or its consequences and must therefore fully recognise the urgency of
maintaining the stability and quality of nature and of conserving natural resources. Thus,
environmental concerns have become subject to multiple law-making processes.

But why is law needed to conserve our environment? Given that environmental degradation is
largely caused by human intervention, the public authority responsible for preventing such
negative effects will act by developing legal rules in order to have at hand binding norms. The
obligatory character of environmental law and enforcement mechanisms are designed to
prevent acts detrimental to the environment. Not only does environmental law establish rules
and regulations, it also provides for other forms of intervention such as management tools,
incentives and disincentives. However, binding rules are not the only element in environmental
law; other, non-binding principles such as declarations or plans might just as well be
appropriate to enhance environmental protection. Thus, environmental law is an essential
remedy to pollution and to the depletion of the world’s natural resources. International law is
needed because most environmental challenges cross boundaries in their scope.”

From a legal perspective, environmental protection can be achieved by international treaties
and declarations, through national constitutions, and environmental policies determining the
objectives and strategies which should be used in order to ensure the respect of environmental
values, and further, through statutory legal instruments to reach the objectives fixed by the
environmental policy. The main function of environmental law is thus to safeguard and protect
non-renewable resources for future generations. Further to this, renewable resources have to be
managed in such a way that continuous supply is ensured and resource depletion is avoided,
e.g. deforestation, which can also trigger climate change and desertification. Habitats upon
which various species of animal life depend for survival have to be protected in order to retain
the food chain. Also the essential character of natural treasures has to be preserved for future
generations.”

20 Hypothesis advanced by Simon Kuznet in his Environmental Kuznet’s Curve. Kuznet (1955 and 1956). For

a critical discussion see Yandle et al. (2002).
Beyerlin (2006).

Kiss / Shelton (2004:3).

Sands (2003:252ff.); Kidd (2008:13ft.).
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4 Historical Development of Environmental Law

Although much has been written, especially with regard to the historical development of
international environmental law, the following paragraphs will complementarily provide a
short overview on how international environmental has developed.”* Writing, however, from a
Namibian perspective, the African context and specific developments in sub-Sahara Africa,
and Namibia in particular, will also be addressed.

International environmental law has only come into its own during the second half of the 20"
century, although some international environmental legislative measures had already been
taken earlier. The 1902 Paris Convention to Protect Birds Useful to Agriculture granted
protection to certain birds by prohibiting their killing or destruction of their nests, eggs or
breeding places, except for scientific research or repopulation purposes. The 1933 London
Convention Relative to the Preservation of Fauna and Flora in their Natural State applied to
Africa — then largely colonised. It did not, however, cover the metropolitan areas of the
colonial powers.” The Convention provided for the creation of national parks, included
measures regulating the export of hunting trophies, banned certain methods of hunting and
provided for measures to be taken to protect animals and plants perceived to be useful to man
or of special scientific interest. On the North American continent, the 1940 Washington
Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere
provided for the establishment of national parks and reserves, the protection of wild plants and
animals, and for cooperation between governments in the field of research.”® Following these
precursors of present-day environmental law concepts, the founding of the United Nations and
its specialised agencies in 1945 marks a milestone in the development of international
environmental law.

In the 1950s, states increasingly entered into water-related agreements. Such boundary water
agreements, including provisions on the problem of water pollution and efforts to combat
marine pollution, were addressed by the 1954 London Convention for the Prevention of the
Pollution of the Sea by 0il.*" In 1956, the first United Nations Conference on the Law of the
Sea (UNCLOS 1) was held at Geneva, Switzerland. Four treaties were concluded as a result in
1958: the Convention on the Territorial Sea and Contiguous Zone,” the Convention on the
Continental Shelf,” the Convention on the High Seas,’ and the Convention on Fishing and
Conservation of Living Resources of the High Seas.”’ The four Conventions on the Law of the
Sea aimed at achieving international cooperation to solve the problems related to the
conservation of the living resources of the high seas. Among others, it prohibited ocean
pollution by oil, pipelines and by radioactive waste; further, damage to the marine environment
caused by drilling operations on the continental shelf was also addressed. The 1959 Antarctic

24 . . . . . . .
For an extensive overview of the history of international environmental law see, for example, Kiss / Shelton

(2004:25ft.), Sands / Peel (2012:16£f.) and Sands (2003:25ff.).
This convention was replaced by the 1968 African Convention on the Conservation of Nature and Natural
Resources.

25

26 Legal instruments predating the establishment of the United Nations are the 1909 Agreement Respecting

Boundary Waters between the United States and Canada or the 1921 Geneva Convention Concerning the
Use of White Lead in Painting. Cf. Sands (2003:25ff.) and Kiss / Shelton (2004:25f.).

Amended in 1962 and 1969 and replaced in 1972 by the International Convention for the Prevention of the
Pollution of the Sea by Oil.

Entry into force: 10 September 1964.

Entry into force: 10 June 1964.

Entry into force: 30 September 1962.

Entry into force: 20 March 1966.

27

28
29
30
31



INTRODUCING ENVIRONMENTAL LAW

Treaty outlawed all nuclear activity on the sixth continent and envisaged the adoption of
measures to protect animals and plants.

The present ecological era is considered to have started at the end of the 1960s, when it
became apparent that the world’s resources were not limitless and something needed to be
done to prohibit industrial and developing nations from destroying the world’s water, air,
biological and mineral resources. Public opinion increasingly demanded action to protect the
quantity and quality of the environment.’> New technologies, especially the development and
deployment of nuclear technology led to further environmental legislation such as the 1963
Moscow Treaty Banning Nuclear Weapons in the Atmosphere, Outer Space and Underwater. It
was adopted to obtain an agreement on general and complete disarmament under strict
international control and in accordance with the objectives of the United Nations.

It is noteworthy, that even before the United Nations officially took up the protection of the
environment with its Stockholm conference in 1972, it was at regional level, where
environmental law history was written as early as 1968. On the European level, the Council of
Europe adopted the first environmental texts.”® But more remarkably, the heads of states and
governments of the Organisation of African Unity in 1968 signed a comprehensive document
on environmental protection, namely the African Convention on the Conservation of Nature
and Natural Resources. This was remarkable in that such a document was signed despite the
common view in the region that environmental degradation was primarily a problem of
industrial pollution in the northern hemisphere.

Within the United Nations, which strongly shaped the evolution of international environmental
law, several conferences and the results thereof are of particular relevance. In 1972, the
General Assembly convened a Conference on the Human Environment in Stockholm. This
environmental conference was the first of its kind and it was attended by about 6,000
participants, delegations from 113 states, representatives of every major intergovernmental
organisation, 700 observers sent by 400 NGOs and 1500 journalists.’* The two-week
conference resulted in several documents, which remain basic foundations of today’s
international environmental law: The Declaration on the Human Environment® included 26
principles that greatly shaped future international environmental law. In its basic statements,
the 1972 Stockholm Declaration on Human Environment recognises that the natural elements
and man-made things are essential to human well-being and to the full enjoyment of human
rights including the right to life. The protection of the environment is viewed as a major issue
for economic development. It furthermore recognises that the natural growth of the world’s
population continuously poses problems for preserving the environment and that human ability
to improve the environment is complemented by social progress and the evolution of
production, science and technology. The Action Plan for Human Environment, also a result of
the 1972 Stockholm conference, is made up of 109 resolutions for action with three major
themes: a global environmental assessment programme; ° environmental management

32
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Kiss / Shelton (2004:27).

The Declaration on Air Pollution Control; the European Water Charter; and the European Agreement on the
Restricting of the Use of Certain Detergents in Washing and Cleaning Products. See Kiss / Shelton
(2004:27).

See http://www.unep.org/Documents.multilingual/Default.asp?DocumentID=97&ArticleID=1519&I=en;
accessed 4 November 2010. Also see Kiss / Shelton (2004:28).

Available at http://www.unep.org/Documents.Multilingual/Default.asp?documentid=97&articleid=1503;
accessed 5 November 2010.

Establishing “Earthwatch” a mechanism for evaluation and review, research and monitoring and
information exchange.
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activities;’” and supporting measures focused on information and public education, and on the
education of environmental specialists. One further important outcome of the 1972 Stockholm
Conference was the recommendation for a central organisation charged with environmental
matters, today’s United Nations Environment Programme (UNEP).

Subsequent to the Stockholm Conference, a multitude of environmental conventions were
adopted.”™ The 1971 Ramsar Convention on Conservation of Wetlands of International
Importance was adopted to stem the progressive encroachment on and subsequent loss of
wetlands, while recognising the fundamental ecological functions of wetlands, including their
economic, cultural, scientific and recreational value. The 1972 UNESCO Convention on the
Protection of the World Cultural and Natural Heritage, adopted in Paris, established a system
to protect cultural and natural heritage of outstanding universal value. In 1972 the UN
Conference on the Law of the Sea produced the Convention on the Law of the Sea (UNCLOS)
adopted in 1982 after ten years of work. UNCLOS encompasses, inter alia, the issue of marine
environmental protection. In 1973 the Convention on International Trade in Endangered
Species of Wild Flora and Fauna (CITES) was adopted in Washington to protect certain
endangered species from over-exploitation by means of a system of import-export permits. The
1979 Bonn Convention on the Conservation of Migratory Species of Wild Animals protects
those species that migrate across national boundaries. The 1982 United Nations World Charter
for Nature was not endorsed as a binding legal instrument, but it continues to have a strong
influence on environmental law. This charter proclaims that mankind itself is part of nature,
that civilisation is rooted in nature and that every form of life is unique and therefore merits
respect, regardless of its worth to man. In its principles it sets forth that nature shall be
respected; population levels of all wild forms, wild and domesticated shall be at least sufficient
for their survival; special protection shall be afforded to the unique areas of the globe (land and
sea); and that ecosystems, organisms and other natural resources shall be managed to achieve
and maintain their optimum sustainable productivity and continuity.

Emerging new environmental challenges, such as long-range air pollution and the depletion of
the ozone layer resulted in the adoption of the 1985 Vienna Convention for the Protection of
the Ozone Layer and the 1987 Montreal Protocol, creating an international system to reduce
emissions of ozone-depleting substances. The Chernobyl Disaster of 1986 led to the Vienna
Convention on Early Notification of a Nuclear Accident and the Vienna Convention on
Assistance in the Case of a Nuclear Accident or Radiological Emergency of the same year.

In 1987, Our Common Future, also known as the Brundtland Report, was drafted by a special
UN Commission.*’ This report stated that individual states, and the international community at
large, had come to recognise sustainable development as the single most important paradigm to

37 .. .. . . . . .
Containing provisions concerning pollution (dumping of toxic and dangerous substances; elaboration of

norms limiting noise; control of contaminations in food); protection of the marine environment; and

protection of wildlife and natural spaces.
38
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For a collection of international environmental treaties see UNEP (2005c).

On April 26, 1986, the fourth reactor of the Chernobyl Nuclear Power Plant exploded. After the explosion,
graphite fires broke out due to the high temperatures of the reactor. All permanent residents of Chernobyl
and the zone of alienation were evacuated because radiation levels in the area had become unsafe. The
nuclear meltdown produced a radioactive cloud that floated over neighbouring nations. Two hundred and
thirty-seven people suffered from acute radiation sickness, of which thirty-one died within the first three
months. An international assessment of the health effects of the Chernobyl accident is contained in a series
of reports by the United Nations Scientific Committee of the Effects of Atomic Radiation (UNSCEAR).
The radioactive contamination of aquatic systems as well as the degradation of flora and fauna became

major issues in the immediate aftermath of the accident.

40 World Commission on Environment and Development (1987).
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maintain and improve the quality of human life. The newly-coined term, sustainable
development, meant that natural resources, renewable or non-renewable, and the environment
must be used in such a manner that may equitably yield the greatest benefit to present
generations while maintaining its potential to meet the needs and aspirations of future
generations. Sustainable development includes the maintenance and improvement of the
capacity of the environment to produce renewable resources and the natural capacity for
regeneration of such resources. This concept was taken up by the United Nations Conference
on Environment and Development held in Rio in 1992. It was the next big conference after
Stockholm 1972, and hosted 10,000 participants, 172 states, 1,400 NGOs and 9,000
journalists. *' Two legally binding instruments resulted from the Rio Conference, namely the
1992 United Nations Framework Convention on Climate Change (UNFCCC) and the 1992
Convention on Biological Diversity (CBD). The UNFCCC was drafted prior to the Rio
Conference, adopted in New York, and then opened for signature at the Rio Conference. It
regulates levels of greenhouse gas concentration in the atmosphere, so as to avoid climate
change on a level that would impede sustainable economic development or compromise
initiatives in food production, while the CBD aims at conserving biological diversity,
promoting the sustainable use of its components, and encouraging equitable sharing of the
benefits arising out of the utilisation of genetic resources.

Other texts resulting from the Rio Conference were the Non-Legally Binding Authoritative
Statement of Principles for a Global Consensus on the Management, Conservation and
Sustainable Development of all Types of Forests; the Declaration on Environment and
Development (Rio Declaration) as well as Agenda 21. The Rio Declaration, a soft law
mechanism, reaffirms the Stockholm Declaration and provides 27 principles guiding
environment and development, the core concepts being sustainable development and
integrating development and environmental protection. Concepts contained in the Rio
Declaration include inter-generational equity; prevention; environmental impact assessment;
the polluter pays and precautionary principles; public rights such as participation and access to
justice; and the special status of indigenous peoples.

Agenda 21, which is a Programme of Action and, like the Rio Declaration, a soft law and thus
a non-binding document, was drafted to serve as a guide for the implementation of the treaties
agreed to at the summit and the principles of sustainable development. Agenda 21 also
established the United Nations Commission on Sustainable Development (CSD) and the
Global Environment Facility (GEF). Agenda 21 remains of particular importance for
international environmental law and consists of 40 Chapters with 115 specific topics. Agenda
21 is sub-divided in four main parts: conservation and resource management (e.g. atmosphere,
forest, water, waste, chemical substances); socio-economic dimensions (e.g. habitats, health,
demography, consumption and production patterns); strengthening the role of NGOs and other
social groups; and measures of implementation (funding, institutions). Sector-specific Chapters
on the atmosphere (9); biodiversity and biotechnology (15); oceans (17); freshwater resources
(18); toxic chemicals (19); and waste (20ff) form part of Agenda 21.

After the Rio Conference, virtually every multilateral agreement included environmental
protection, be it of particularly environmental, economic, or human rights or humanitarian law
nature.*” An emerging issue in international environmental law after the Rio Conference was a
new weapons system which called for the 1993 Paris Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and their Destruction.
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Kiss / Shelton (2004:33).
Kiss / Shelton (2004:33).

17



Katharina Ruppel-Schlichting

New technologies such as biotechnology and the handling of living modified organisms
(LMOs) in the laboratory resulted in the adoption of the 2000 Cartagena Protocol on Biosafety
to the CBD, drafted to ensure an adequate level of protection in the field of safe transfer,
handling and use of LMOs that may have adverse effects on the conservation and sustainable
use of biological diversity, taking into account risks to human health, and specifically focusing
on trans-boundary movements.

Ten years after the Rio Conference, the next big UN Conference of environmental relevance
was the Johannesburg World Summit on Sustainable Development held in 2002. Although this
summit was considered to be less successful in environmental terms by environmentalists and
environmental lawyers, it emphasised the interrelation between combating poverty and
improving the environment. The Declaration on Sustainable Development, which emerged
from the summit, focuses on development and poverty eradication and recognises three
components of sustainable development: economic development, social development, and
environmental protection. The Johannesburg Summit was followed by a further World Summit
of the United Nations General Assembly in 2005, which reaffirmed the commitment to achieve
the goal of sustainable development through implementation of Agenda 21 and the
Johannesburg Plan of Implementation. The 2005 World Summit Outcome, adopted by the UN
General Assembly, specifically envisages promoting a recycling economy to tackle climate
change, to promote clean energy, to fight hunger, and to provide access to clean drinking water
and basic sanitation.

Undoubtedly, the UN has played a vital role in the development of environmental law.
However, it must also be emphasised, that environmental law has gradually developed on the
regional, sub-regional and of course on the national levels as well. Seen from a Namibian
perspective, international environmental law within the African Union and the Southern
African Development Community (SADC) is of particular importance. As early as 1968, the
Organisation of African Unity (OAU), which later became the African Union (AU), signed a
comprehensive document on environmental protection, namely the African Convention on the
Conservation of Nature and Natural Resources to enhance environmental protection; foster the
conservation and sustainable use of natural resources; and to harmonise and coordinate policies
in these fields. The 1968 Convention was revised in 2003 to improve institutional structures to
facilitate effective implementation and mechanisms to encourage compliance and enforcement,
but the revised convention is yet to come into force.* One further piece of AU legislation of
environmental relevance is the African Nuclear Free Zone Treaty, which was adopted in 1995
and entered into force on 15 July 2009 to establish an African nuclear-weapon-free zone,
thereby, inter alia, keeping Africa free of environmental pollution from radioactive waste.
Within the SADC legal framework, environmental concerns are of increasing importance and
have a substantial place in the legal setting of the regional institution. The SADC was
established in Windhoek in 1992 as the successor to the Southern African Development
Coordination Conference (SADCC), which was founded in 1980. Sustainable utilisation of
natural resources and effective protection of the environment have been laid down as basic
objectives of SADC in its founding legal document, the SADC Treaty and member states
agreed to cooperate in the area of natural resources and environment.** Several SADC
Protocols have been signed and entered into in the past two decades, which aim to ensure

# As of August 2015, 42 states have signed the Convention, while only twelve member states have deposited

their instrument of ratification. The revised Convention will come into force, 30 days after 15 countries
have deposited their ratification instruments. Namibia has signed the Convention but not yet deposited a
document of ratification.

H“ Article 5g SADC Treaty.
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implementation of the SADC Treaty. Many of these protocols contain provisions for
environmental protection, either directly or indirectly. Environmentally-relevant documents
are: the Protocols on Energy45, Fisheries“, Forestry47, Health48, Mining49, Tourismso, Tradesl,
Transport, Communications and Meteorology ** , Wildlife Conservation and Law
Enforcement ™, Shared Watercourse Systems ', and the Revised Protocol on Shared
Watercourses™.

The evolution of international (and national) environmental law was not restricted to the
drafting of legal treaties, agreements or similar documents. Jurisprudence also played and
continues to play a significant role in the process of developing environmental law standards
and contributed to the protection of the environment. One early landmark decision in this
regard was a case involving the United States and Canada in 1941, namely the Trail Smelter
Arbitration (with involvement of the Governments of Canada and the United States).’® The
arbitration affirmed that no state has the right to use its territory or permit it to be used to cause
serious damage by emissions to the territory of another state or to the property of persons
found there.

Jurisprudence of the International Court of Justice (ICJ) also contributed to environmental
protection. The Corfu Channel case’’ (UK v Albania), decided by the ICJ in 1949, did not
specifically deal with environmental matters but addressed general principles of state
responsibility also applicable to environmental matters. In 1996, the ICJ issued two advisory
opinions relating to the use of nuclear weapons, one requested by the General Assembly of the
United Nations,™® the other by the World Health Organisation™. The latter dealt directly with
environmental concerns as the question in the request was formulated as follows:
In view of the health and environmental effects, would the use of nuclear weapons by a

State in war or other armed conflict be a breach of its obligations under international law
including the WHO Constitution?

The court in its advisory opinion denied the request by the WHO because the legality of the
use of nuclear weapons “does not relate to a question which arises within the scope of
activities of that organisation”. The court held that although negative effects on human health
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Signed in 1996, in force since 17 April 1998.
Signed in 2001, in force since 8 August 2003.
Signed in 2002, in force since 17 July 2009.
Signed in 1999, in force since 14 August 2004.
Signed in 1997, in force since 10 February 2000.
Signed in 1998, in force since 26 November 2002.
Signed in 1996, in force since 25 January 2000.
Signed in 1996, in force since 6 July 1998.

Signed in 1999, in force since 30 November 2003.
Signed in 1998, in force since 28 September 1998.
Signed in 2000, in force since 22 September 2003.
Trail Smelter Arbitration (1938/1941) 3 RIAA 1905 Arbitral Tribunal: US and Canada.

ICJ Corfu Channel (United Kingdom of Great Britain and Northern Ireland v Albania) judgment available

at http://www.icj-cij.org/; accessed 5 November 2010.
8 ICJ Legality of the Threat or Use of Nuclear Weapons; Request for Advisory Opinion by the General

Assembly of the United Nation, 8 July 1996. Available at http://www.icj-
cij.org/docket/index.php?p1=3&p2=4&k=el &case=95&code=unan&p3=4; accessed 5 November 2010.
ICJ Legality of the Use by a State of Nuclear Weapons in Armed Conflict; Request for Advisory Opinion
by the World Health Organisation, 8 July 1996. Available at http://www.icj-
cij.org/docket/index.php?p1=3&p2=4&k=el&p3=4&case=93; accessed 5 November 2010.
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and the environment may result from the use of nuclear weapons, the WHO needs to undertake
measures irrespective of the legality of their use. The request by the United Nations General
Assembly was, however, accepted and with regard to environmental concerns the court
recognised that

the environment is under daily threat and that the use of nuclear weapons could constitute

a catastrophe for the environment. The Court also recognises that the environment is not

an abstraction but represents the living space, the quality of life and the very health of

human beings, including generations unborn. The existence of the general obligation of

States to ensure that activities within their jurisdiction and control respect the

environment of other States or of areas beyond national control is now part of the corpus

of international law relating to the environment.”’

And further the court stated that

while the existing international law relating to the protection and safeguarding of the
environment does not specifically prohibit the use of nuclear weapons, it indicates
important environmental factors that are properly to be taken into account in the context
of the iglplementation of the principles and rules of the law applicable in armed
conflict.

One further case of particular importance decided by the ICJ was the case concerning the
Gabcikovo-Nagymaros Project.®” This case raised a multitude of environmentally related legal
issues, such as the concept of sustainable development, the principle of continuing
environmental impact assessment and the handling of erga omnes obligations in inter partes
judicial procedure.

But not only the jurisdiction of the ICJ contributed to the development of environmental law
and to the protection of the environment. Other international and national judicial bodies had to
deal with environmental concerns as well. The Dispute Settlement Body of the WTO, for
example, was frequently confronted to resolve issues regarding environmental protection.®
Environmental protection was also a burning issue in the Ogoni case, a case which was heard
in national courts of Nigeria® and the United States,’ as well as by the African Commission

60 ICJ Legality of the Threat or Use of Nuclear Weapons; Request for Advisory Opinion by the General

Assembly of the United Nation, 8 July 1996 at page 21 para 29; available at http://www.icj-
cij.org/docket/index.php?p1=3&p2=4&k=el&case=95&code=unan&p3=4; accessed 5 November 2010.
For a discussion of the ICJ’s advisory opinion and of the question whether or not the use of nuclear
weapons during international armed conflict would violate existing norms of public international law

relating to the protection and safeguarding the environment see Koppe (2008).
61

ICJ Legality of the Threat or Use of Nuclear Weapons; Request for Advisory Opinion by the General
Assembly of the United Nation, 8 July 1996 at page 21 para 33; available at http://www.icj-
cij.org/docket/index.php?p1=3&p2=4&k=el&case=95&code=unan&p3=4; accessed 5 November 2010.
1CJ Gabcikovo-Nagymaros Project (Hungary/Slovakia), 25 September 1997. Judgement available at
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=8d&case=92&code=hs&p3=4; accessed 5
November 2010.

See for example the following cases: Panel Report, United States — Import Prohibition of Certain Shrimp
and Shrimp Products, WT/DS58/R and Corr.1, adopted 6 November 1998, modified by Appellate Body
Report, WT/DS58/AB/R, DSR 1998:VII, 2821; Panel Report, European Communities — Measures
Affecting Asbestos and Asbestos-Containing Products, WT/DS135/R and Add.1, adopted 5 April 2001,
modified by Appellate Body Report, WT/DS135/AB/R, DSR 2001:VIII, 3305; Panel Report, Brazil —
Measures Affecting Imports of Retreaded Tyres, WT/DS332/R, adopted 17 December 2007, as modified by
Appellate Body Report, WT/DS332/AB/R.

Judgment delivered by the Nigerian High Court on 14 November 2005.
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on Human and Peoples’ Rights’® and which was also subject to a United Nations Special
Rapporteur’s Report on Nigeria,®” which accused Nigeria and Shell of abusing human rights
and failing to protect the environment in oil-producing regions, and called for an investigation
of Shell. Subject to judicial review in this case was the fact that, since Shell began drilling for
oil in Ogoniland in the Niger Delta in 1958, the people of Ogoniland have had pipelines built
across their farmlands and in front of their homes, have suffered constant oil leaks from these
very pipelines, and have been forced to live with the constant flaring of gas fires. This
environmental assault has drenched land with oil, killed masses of fish and other aquatic life,
and introduced devastating acid rain to the land of the Ogoni, a people dependent upon farming
and fishing. The poisoning of the land and water has had devastating economic and health
consequences.

Summarising, it can be stated that the history of modern environmental law originated in the
second half of the past century and is strongly influenced and developed by international and
national political action and legislative measures, as well as by international and national
jurisprudence.

63 Kiobel v Royal Dutch Petroleum; United States Court of Appeals for The Second Circuit, Docket Nos. 06-

4800-cv, 06-4876-cv. http://www.ca2.uscourts.gov/decisions; accessed 5 November 2010. For a comment
on this decision see Ikari (2010).

Communication 155/96.The Social and Economic Rights Action Center and the Center for Economic and
Social Rights / Nigeria. Available at http://www.achpr.org/english/_info/decision_article 24.html; accessed
5 November 2010.

Released 15 April 1998. The report condemned Shell for using a “well-armed security force which is
intermittently employed against protesters.” The report was unusual both because of its frankness and its
focus on Shell, instead of only on member countries.
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CHAPTER 3

NAMIBIA AND ITS ENVIRONMENT

Katharina Ruppel-Schlichting

1 Introduction

Namibia’s surface area is 824,268 km” with three major categories of land tenure: the so-called
commercial farmland with freehold tenure (approximately 44% of the country situated
predominantly in the south and centre of Namibia), communal areas which are situated mainly
in contiguous blocks in the northern Namibia (approximately 41% of the country), and the
state land including conservation areas (approximately 15% of the country).

Namibia has common borders with Angola, Zambia, Zimbabwe, Botswana and South Africa
and a coastline of 1,572 km at the Atlantic Ocean to its west. The Ocean with its cold, nutrient
rich Benguela Current has a significant influence on Namibia’s climate, vegetation and marine
life. Main geographical areas in Namibia include two of the largest and most important great
deserts, namely the Kalahari Desert in the east, which is dominated by stabilised dunes an the
Namib Desert in the west, which comprises a wide range of landscape types. The Central
Plateau with its Great Escarpment lying in the inland of the Namib plains and rising up above
them is the third great landscape unit in Namibia.'

Namibia is one of the driest countries in sub-Saharan Africa with a mean annual rainfall of
approximately 270mm with wide regional and seasonal variation. This is reflected in the
country’s rivers. Most of the rivers that rise in Namibia such as the Kuiseb are dry for most of
the year, they are ephemeral and seasonal. The perennial rivers in Namibia are located on the
northern and southern borders and gain their flow in Zambia and Angola and in South Africa
respectively. Only three perennial rivers reach the sea, namely the Orange, the Zambezi and
the Kunene rivers, while the Okavango and the Kwanda flow into the the Okavango Delta and
the Linyanti Swamps in the North of Botswana. Major parts of Namibia is thus predominantly
dependent upon ephemeral rivers and groundwater.” According to figures from the World
Bank and based on the definition on arable land by the Food and Agriculture Organization
(FAO)’ only 1% of Namibia’s land surface was arable in 2012.

Against the backdrop of variation in climate and aridity in the country, it is explainable that the
vegetation cover in Namibia is generally low. The main groups of soils in the country are
unconsolidated sand (arenosols) and shallow and weakly developed soils on bedrock (lithosols,
xerosols, regosols and yermosols).* Owing to very low contents of clay in the soil, the water
holding capacity is generally very low. Nonetheless, Namibia has a broad variety of vegetation
types including deserts, savannahs (dwarf shrub savannah, various acacia-based tree and shrub
savannah associations and the mopane savannah) and dry woodlands. Moreover, Namibia has
an abundant dense and diverse mammalian fauna.

See Goudie / Viles (2015:3ff.); See also Mendelsohn et al. (2009).
See Goudie / Viles (2015:121f.) and Sweet / Burke (2006).

According to which arable land includes land defined by the FAO as land under temporary crops (double-
cropped areas are counted once), temporary meadows for mowing or for pasture, land under market or
kitchen gardens, and land temporarily fallow (land abandoned as a result of shifting cultivation is excluded)

Sweet / Burke (2006).
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The United Nations Statistics Division in its 2013 Environment Statistics Country Snapshot
Namibia® provides data about the environment for comparative purposes. The country snapshot
of Namibia, inter alia, reflects the following data:®

Land and Agriculture

Total area (km?) 824,268 2011
Agricultural land (km?) 388,090 2011
Arable land (% of agric. land) 6.0 2011
Permanent crops (% of agric. land) 0.0 2011
Permanent pasture and meadows (% of agric. land) 98.0 2011
Change in agricultural land area since 1990 (%) 0.0 2011
Forest area (km®) 72,158 2011
Change in forest since 1990 (%) -18 2011
Population

Population (1000) 2,283 2010
Population growth rate from previous year (%) 2.0 2010

Air and climate

Emissions of: Year
CO2 (million tonnes) 4.0 2009
CO2 per capita (tonnes) 2.0 2009
GHG (million tonnes CO2 eq.) 9.0 2000
GHG per capita (tonnes CO2 eq.) 5.0 2000
Ozone depleting CFCs (ODP tonnes) 0.0 2009
Biodiversity Year
Proportion of terrestrial marine areas protected (%) 15.0 2010
Number of threatened species 97 2011
Fish catch (tonnes) 370,000 2010
Change in fish catchfrom previous year (%) 0 2010
Energy7

Energy consumption (1000t oil eq.) 1,458 2009

Available at

http://unstats.un.org/unsd/environment/envpdf/Country Snapshots Aug%202013/Namibia.pdf; accessed
18 August 2015.

Source with further references:

http://unstats.un.org/unsd/environment/envpdf/Country Snapshots Aug%202013/Namibia.pdf; accessed
18 August 2015. Data on Economy from World Bank at
http://databank.worldbank.org/data/reports.aspx?source=world-development-indicators; accessed 18
August 2015.

For more details and figures see Chapter 13 II on Renewable Energy Law.
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Energy consumption per capita (kg oil eq.) 650 2009
Energy intensity (kg oil eq.) per $1,000 (PPP) GDP 135 2009
Renewable electricity production (%) 82 2009
Water and Sanitation Year
Long-term average renewable freshwater

resources (mill m*/year) 45,460 N/A
Urban population with access to improved

drinking water source (%) 99 2010
Rural population with access to improved

drinking water source (%) 90 2010
Urban population with access

to improved sanitation (%) 57 2010
Rural population with access to improved

sanitation (%) 17 2010

2 Major Environmental Concerns in Namibia
To quite some extent, Namibia faces environmental problems that are similar to those
experienced in many parts of Africa; some of the most challenging issues will be pointed out
broadly in the subsequent paragraphs in order to give an overview of the importance of taking
legal and non-legal measures for environmental conservation.

2.1 Land Degradation and Soil Erosion

Land degradation in Namibia, like elsewhere in the world occurs in different forms and the
effects and causes of land degradation are manifold.® It is, inter alia, caused by climatic
variations, especially the high variability of rainfall patterns, and human activities. According
to the Namibia Household Income and Expenditure Survey 2009/2010,” 23% of Namibian
households depend on subsistence farming as the main source of income. This figure has
decreased from 38% in 1993/1994 and 29% in 2003/2004. However, many Namibians depend
— directly or indirectly — more on farming than on any other economic activity.'’ Despite the
fact that the whole agriculture and forestry sector, which includes processing, only made up
5.1% of GDP in 2009"" most of the land in Namibia is used for agricultural purposes.'

Overstocking and overgrazing are considered to be the main causes for land degradation in
Namibia. Especially in rural areas, poverty forces people into unsustainable environmental
management practices such as overstocking and overgrazing in order to ensure food supply.
More often than not, the densities of livestock exceed the carrying capacity of the land, which
places strain on the environment. Further negative effects on land are caused by the

Klintenberg / Seely (2004).

NSA (2012:56).

Iyambo, N, then Minister of Agriculture, Water and Forestry in his foreword to Mendelsohn (2006).
HSF (2012:15).

Mendelsohn (2006:10).
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unsustainable harvesting of forest resources, wild plants and game, and the clearing of land for
farming or housing purposes."’

Land degradation not only has negative economic consequences in that it reduces the country’s
resources, it also poses a serious threat to food security and rural livelihoods, which
particularly affects the most vulnerable groups in Namibia’s poor and densely populated areas.
The most alarming effects of land degradation are deforestation, decreased availability of
palatable grass species, soil erosion, bush encroachment and soil salinisation.'*

2.2 Deforestation

In 2005, almost 7.7 million ha of Namibia was covered by forests.'” This corresponds to 9.3%
of the total land surface area. Almost 2% of the forest area has disappeared since 1990,
however. In 2010, official data reported on FAO questionnaires from Namibia reveal that the
forest area had decreased to under 7.3 million ha.'® Major threats to forests in Namibia include
the expansion of land for agriculture; the cutting of wood for fuel and for domestic use;
clearing for infrastructure development; uncontrolled wild fires; selective logging through
timber concessions and unlicensed curio carving; and habitat destruction by elephants.'’

Forest resources are of essential importance as woodlands stabilise fragile soils. Moreover,
forest areas are the home of rich biological diversity. But forests also play a vital role from a
socio-economic perspective and especially in the rural areas of Namibia, many are directly or
indirectly dependent on the availability of forest resources for browsing, building material for
homesteads, fuel wood for cooking, light and heating, and medicines amongst others.
However, the increase of the population unfortunately goes hand in hand with an increase in an
unsustainable use of timber for fuel, housing, fencing, fire, and poses a severe strain on the
environment as deforestation not only leads to the loss of resources used for human activities,
it also results in desertification and severe degradation of land."®

2.3 Water Management

Water is a critical factor and water supply remains a serious problem throughout Namibia, as
the country is considered to be one of the most arid countries in southern Africa. 22% of
Namibia can be classified as desert, with a mean annual rainfall of less than 100 mm. 33% is
classified as arid, with a mean annual rainfall of between 100 and 300 mm. 37% is classified as
semi-arid, with a mean annual rainfall of between 301 and 500 mm, and 8% as sub-tropical,
with a mean annual rainfall of between 501 and 700 mm.'’ These low rainfall rates,
exacerbated by evaporation rates often higher than the precipitation, a high degree of rainfall
variation, and variable rainfall distribution patterns are responsible for the fragility of
Namibian water resources.

Water is needed in terms of basic sustenance and for agriculture. Sustainable water
management is, therefore, a major challenge. Major threats to water availability are population
pressure, as well as industrial development and growth. The latter two are causing surface and

MET (2006:11f.).

Klintenberg / Seely (2004:7).

See http://www.fao.org/forestry/country/32185/en/nam/; accessed 25 August 2015.
See http://faostat3.fao.org/download/R/RL/E; accessed 25 August 2015.

Cf. FAO (2005).

MET (2006:13).

GRN (1997a:1); for Namibia’s main climatic characteristics (rainfall, temperatures, fog, wind, etc.) see also
Goudie / Viles (2015:371f.).
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ground water pollution, resulting in a decrease in water availability and quality, harmful to
human and animal health. Environmental law can substantially contribute towards reducing
these negative effects, e.g. by limiting the use of pesticides, or by preventing the discharge of
waste water or other substances harmful to aquatic systems. Sound water management can for
example be enforced by a permit system for the abstraction of water in order to avoid the over-
abstraction of water.

Environmental law, an integrated water resource management that promotes the co-ordinated
development and management of water, land and related natural resources, as well as
increasing public awareness with regard to water problems is needed, in order to tackle the
challenge of equitable access to enough water of acceptable quality.

2.4 Climate Change

As mentioned earlier, Namibia is considered to be one of the driest countries in southern
Africa. The cold Benguela current along the west coast and Namibia’s location traversing the
subtropical high-pressure belt greatly influences the main features of the climate. The climate
of Namibia is characterised by high variability. This in part, contributes to making Namibia
vulnerable to the impact of climate change.

In Namibia’s initial communication to the United Nations Framework Convention on Climate
Change (UNFCCC) in 2002, it is stated that trends in climate change predict that temperature
will increase, specifically in central inland areas, rainfall will be variable and the rainy season
is predicted to be shorter. Furthermore, an increase of potential evaporation at a rate about 5%
per degree of warming and a sea level rise of up to 30cm was predicted. Namibia’s second
national communication to the UNFCCC dated 2011 reveals that

The projected temperature increases will result in evaporation and evapotranspiration

increases in the range of 5-15%, further reducing water resource availability and dam

yields. It is predicted that, even without the additional stresses of climate change on the

water resources, demand will have surpassed the installed abstraction capacity by 2015.2'

Climate change in Namibia has an impact on access to water and sanitation, health, agriculture,
fisheries and marine ecosystems, forestry, energy, and human settlements.”* A growing body
of evidence has demonstrated that poor and other disenfranchised groups are the greatest
victims of environmental degradation. In Namibia, the majority of the population live in rural
areas, where poverty is a sad reality and remains one of the greatest challenges in the southern
African region. The combined impact of climate change is expected to reduce livelihood
opportunities even further, to reduce biodiversity and food security; the prevalence of drought
and flooding will increase. Predicted impacts associated with temperature increases include a
further rise in sea levels, changes in precipitation patterns, and the resultant threat to food
security and sustainable development in general, with more people being caught up in the
poverty trap. Limited adaptive management puts Namibia’s population and its natural
resources at risk. Thus, integrating adaption and mitigation strategies into the legal framework
is essential. Additionally, access to information, public participation and the development of an
educational approach is called for. Finally, interdisciplinary research into the effects of climate
change needs to be consolidated.

GRN (20024).
GRN (2011a:6).
Karuaihe et al. (2007:341F.).
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2.5 Waste and Pollution

Namibia in general and Windhoek in particular, are considered to be clean, if compared to
many other parts and capital cities in Africa. Yet, growth in development and in population
brings about an increase in pollution and waste. More people produce more waste, and
economic development inevitably has negative effects on our environment: ground water and
air pollution, more generally the toxic contamination of soils, etc. Therefore, waste
management and pollution control are essential in terms of environmental protection.

Since 1990, the industrial production has significantly increased in Namibia with an attendant
real potential to pollute the environment: the food industry, meat processing and mining all are
potential sources of pollution.” Carbon dioxide emissions are on the increase due to increasing
motorisation, and the amount of household waste is rising too. Household waste accounts for a
significant amount of waste produced in all the urban and rural areas of Namibia.**

MET (2006:70).
MET (2006:87).
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CHAPTER 4

ENVIRONMENTAL LAW IN NAMIBIA:
AN OVERVIEW

Oliver C. Ruppel

1 Introduction

The objective of this chapter is to give a broad overview of the general foundations and
sources of national environmental law." It should be noted, that the subsequent Chapters will
then provide a more in-depth legal analysis of specific topics.

The root causes for environmental degradation as experienced worldwide also apply to
Namibia. Environmental degradation is closely related to human actions, economies and
policies. The direct causes for environmental degradation include overexploitation, over-
consumption, pollution and a wide range of activities that have a direct impact on the
environment. The major threats to the Namibian environment include unsustainable harvesting
of wild plants and wildlife, soil erosion and water pollution, climate change but also alien
invasive organisms that threaten the survival of indigenous species.

The aim of environmental protection can be achieved by different means. Traditional legal
methods include the establishment of protected areas, the regulation of harvesting and trade in
certain species, the management of habitats and ecosystems, and the prohibition of alien and
invasive species. Pollution control and the management of hazardous substances are other
effective ways to contribute to the preservation of the environment.

The success of Namibia’s efforts to sustainably use, control, manage and safeguard its natural
resources depends to quite some extent on the different legal instruments that are available and
on an interdisciplinary approach to develop a target-oriented environmental legislative
framework as knowledge from other disciplines — biology, chemistry, medical science,
ecology, sociology and economy is a conditio sine qua non for the creation of environmental
institutions and sound legislation.

2 The Namibian Constitution

The Namibian Constitution® or the Mother of All Laws, as Namibians have come to call this
legal instrument is indivisibly linked to the founding of the Namibian state. The adoption of
the Constitution on 9 February 1990 came about after a three-decade-long struggle for
Independence’ and many more decades of colonial and military rule.* On 21 March 1990,

For the sources of Namibian law in general see Amoo (2008a:53ff.).

It should be noted that according to Article 148 of the Namibian Constitution, “[ T]his Constitution shall be
called the Namibian Constitution.” Differing citations such as the Namibian Constitution Act, 1990, the
Constitution of Namibia Act 1 of 1990 or the Constitution of the Republic of Namibia, 1990 (Act No. I of
1990) are strictly speaking incorrect, although these citations do occur in court processes, judgments,
academic syllabi and academic publications.

On the struggle for liberation see Katjavivi (1988).

For a detailed analysis of the background and origin of the Namibian Constitution see Diescho (1994:8ff.)
and Erasmus (2002).
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Namibia became politically independent, with a basic legal framework drafted by the
Constituent Assembly of Namibia. The liberation process was supported by the international
community particularly the United Nations Security Council Resolution 435 of 1978, setting
out the governing code for the decolonisation process. Resolution 435 could be implemented
due to a tripartite agreement between South Africa, Cuba and Angola under the supervision of
the UN.’ In 1982, the United Nations General Assembly requested the United Nations Institute
for Namibia, which was established in 1976 by the United Nations Council for Namibia, to
prepare, in cooperation with the South West Africa People’s Organisation (SWAPO), the
Office of the United Nations Commissioner for Namibia and the United Nations Development
Programme, a comprehensive document on all aspects of socio-economic reconstruction and
development planning for an independent Namibia.’ The first democratic and internationally
recognised elections took place in November 1989 and a Constituent Assembly consisting of
individuals from various political parties drafted the fundamental legal framework for the
Republic of Namibia. The Constitution, which came into force on Independence Day 21 March
1990, was thus a result of joint efforts of and debates between the political parties represented
in the Constituent Assembly, South Africa, the United Nations and the South West Africa
People’s Organisation (SWAPO).’

The Namibian Constitution has been hailed as one of the most democratic and liberal
constitutions in the world.® It shows a strong commitment to the rule of law, democratic
Government and respect for fundamental human rights and freedoms such as the protection of
life, liberty, human dignity, equality, education, freedom from slavery, forced labour, and
discrimination to name only a few rights enshrined in the Constitution. Furthermore, the
Constitution contains mechanisms with regard to checks and balances between the three
branches of Government — the executive, legislative branches, and the judiciary. Principles of
state policy, which guide the Government’s legislative processes are provided in Chapter 11 of
the Constitution. That the protection of the environment is not only a concern, but a
constitutional issue in Namibia will be outlined in the following paragraphs.

According to Article 1(6) of the Constitution, the latter is the law above all laws. Therefore, all
legislation ought to be consistent with the provisions of the Constitution. The Constitution lays
the foundation for all policies and legislation in Namibia and contains three key environmental
clauses relevant to sustainable use of natural resources.

Article 100 of the Constitution vests all natural resources in the state, unless otherwise legally
owned. Thus, unless legal ownership of natural resources in a specific locality is proven, such
natural resources are owned by the state; the provision implies thus that natural resources can
be legally owned as private property. Article 95(1) stipulates that the state shall actively
promote and maintain the welfare of the people by adopting policies which include “the
maintenance of ecosystems, essential ecological processes and biological diversity of Namibia
and utilisation of living natural resources on a sustainable basis for the benefit of all
Namibians...”. Through this particular Article, Namibia is obliged to protect its environment
and to promote a sustainable use of its natural resources. Furthermore, Article 91(c) stipulates
that one of the functions of the Ombudsman is

Diescho (1994:171.).

UNIN (1986).

Diescho (1994:8f.).

Schmidt-Jortzig (1991:711f.); Schmidt-Jortzig (1994:309ft.); Van Wyk (1991:3411f.).

® 9 o W
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the duty to investigate complaints concerning the over utilisation of living natural
resources, the irrational exploitation of non-renewable resources, the degradation and
destruction of ecosystems and failure to protect the beauty and character of Namibia.

Further to these environmental key provisions, Article 144 must again be pointed out as the
constitutional link to international environmental law applicable in Namibia.’

3 Development Framework

3.1 Namibia’s Green Plan

Namibia’s Green Plan aims at securing — for present and future generations — a safe and
healthy environment and a prosperous economy. It was compiled by the Ministry of Wildlife,
Conservation and Tourism in consultation with various governmental and non-governmental
organisations and first presented at the Rio Conference in 1992." With the Green Plan,
Namibia created a national common vision around its environmental issues, priorities and
future actions. The Green Plan outlines needed policy and legislation, and strategies and
recommendations for key areas such as the sustainable management of wildlife, tourism and
fisheries as well as environmental education for sustainable development and links
environment to socio-economic development. Thus, the Green Plan has laid the basis for a
number of processes to conserve and manage resources for development.'' Some substantive
outputs of Namibia’s Green Plan have been the EMA, which provides the legal foundation for
environmental protection in the country through Environmental Impact Assessments (EIAs)
and Strategic Environmental Assessments (SEAs); Integrated Regional Land Use Plans;
Community-based Natural Resource Management (CBNRM) including Namibia’s world-
renowned communal conservancies, community forests and community-based management of
water resources and fisheries; a thriving nature-based tourism sector supported by a
progressive policy framework on tourism, and tourism and wildlife concessions on state land,
water demand management initiatives including water recycling, desalination and the
establishment of basin management committees and transboundary basin commissions; a
variety of renewable energy and energy efficiency initiatives; cleaner production and waste
management; and natural resource accounting. One further outcome of Namibia’s Green Plan
was the establishment of the Environmental Investment Fund (EIF) of Namibia.

The Green Plan recognises that “the health of individuals, society and the economy are
inextricably linked to the health of the environment. A healthy environment provides the
opportunity of realising the full developmental potential of a region and country.”'?
Accordingly, the objective is to manage its natural resources for present use without
jeopardising the future accessibility of these resources. Namibia’s Green Plan is divided into
Chapters as follows:

e Life’s three essentials — clean air, water and land;
e Sustaining our renewable resources;

*  Our special spaces and species;

* Namibia’s unique stewardship: The Namib Desert;

Article 144 reads as follows: “Unless otherwise provided by this Constitution or Act of Parliament, the
general rules of public international law and international agreements binding upon Namibia under this
Constitution shall form part of the law of Namibia.”

Brown (1992).
GRN (2012:27).
Brown (1992:1).
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*  The importance of wetlands management in arid regions;
*  The threat of desertification;

¢ Global environmental security; and

*  Environmentally-responsible decision-making.

Namibia’s Green Plan cautions that environmental policies must be based on the precautionary
principle and that all major construction projects, especially in the water sector, should always
be preceded by an Environmental Impact Assessment (EIA) in order to prevent or minimise
the potential negative effects on the environment. Further to this, the plan makes provision for
the protection of the country’s genetic resources; also its rich biodiversity must be maintained.
Namibia’s Green Plan has identified a multitude of actions needed to achieve sustainable
development. These actions include helping to ensure that Namibia has clean air, water and
land; supporting the sustainable use of natural resources; protecting Namibia’s special spaces
and species; highlighting the importance of wetlands in arid regions; promoting global
environmental security; and encouraging environmentally responsible decision-making at all
levels of society. The plan furthermore acknowledges that environmental as well as social
requirements such as poverty reduction, education, public participation and a high level of
primary health care must be addressed in order to achieve the interrelated objectives of wise
environmental management and sustainable development.'’

Namibia’s Green Plan at a very early stage of Namibian nationhood set out an ambitious
national programme for achieving environmental protection in the country. The topics set out
in the plan are still, or even more of concern in the country. Thus, Namibia’s Green Plan
remains a relevant basic document with regard to sustainable development and environmental
protection in Namibia.

3.2 Vision 2030 and the National Development Plans
Namibia’s Vision 2030 was launched in June 2004 by the Founding President, Dr Sam
Nujoma.'* The vision’s rationale is to provide long-term policy scenarios on the future course
of development in the country at different points in time up until the target year of 2030.
Vision 2030 regards the sequential five-year National Development Plans (NDPs) as the main
vehicles for achieving its long-term objectives. Chapter 5 of Vision 2030 states the following:
The integrity of vital ecological processes, natural habitats and wild species throughout
Namibia is maintained whilst significantly supporting national socio-economic
development through sustainable low-impact, consumptive and non-consumptive uses, as
well as providing diversity for rural and urban livelihoods."

Thus, one of the long-term aims of Vision 2030 is the availability of clean water, and
productive and healthy natural wetlands with rich biodiversity.'°

The successive NDPs will contain the goals and intermediate targets (milestones) that will
eventually lead to the realisation of Vision 2030. NDP2,'” which spanned the period 2001/2—

Brown (1992:172ft.).

GRN (2004a).

Ibid:167.

For more detailed information on wetlands in Namibia, cf. Ruppel / Bethune (2007:14).
GRN (2002a).
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2005/6, sought sustainable and equitable improvement in the quality of life of all of the
country’s inhabitants. The national development objectives were to

* reduce poverty,

e create employment,

* promote economic empowerment,

* stimulate and sustain economic growth,

* reduce inequalities in income distribution and regional development,
* promote gender equality and equity,

* enhance environmental and ecological sustainability, and to

e combat the further spread of HIV/AIDS.

NDP3 spans the five-year period 2007/8 to 2011/2."” The draft guidelines for the formulation
of NDP3 were prepared in the latter part of 2006, and approved by Cabinet in December of
that year.”” The predominant theme of NDP3 was the accelerated economic growth through
intensified rural development,”' while the productive utilisation of natural resources and
environmental conservation are key result areas. Principal environmental concerns included
water, land, marine, natural resources, biodiversity and ecosystems, drought, and climate
change. It was stated that waste management and pollution will grow significantly with
increasing industrialisation. NDP3 recognised that with the country’s scarce and fragile natural
resource base, the risk of overexploitation is considerable, and that sustained growth is highly
dependent on the sound management of these resources. The guidelines for preparing NDP3
stipulated that the renewable resource capital needs to be maintained in quantity and quality.
This is to be achieved by reinvesting benefits into natural resources by way of diversifying the
economy away from resource-intensive primary sector activities, and by increasing
productivity per unit of natural resource input. Two NDP3 goals to ensure the protection of
environmental concerns have been identified, namely the optimal and sustainable utilisation of
renewable and non-renewable resources on the one hand, and environmental sustainability on
the other.

Namibia’s Fourth National Development Plan** was released in July 2012 and spans the period
from 2012/2012 to 2016/2017. NDP4 differs essentially from its predecessors. NDP4 is more
focused, in that fewer goals and target values have been adopted. However, from an
environmental perspective, NDP4 has sustained some losses. While the optimal and
sustainable utilisation of renewable and non-renewable resources, and environmental
sustainability had been set forth as goals within NDP3, the three overarching goals of NDP 4
are high and sustained economic growth, increased income equality, and employment creation.
Four sectors, which will enjoy priority status are logistics, tourism, manufacturing, and
agriculture.
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Ruppel / Bethune (2007:14).
GRN (2007a).

Ibid.

Ibid.

GRN (2012). NDP 4 and an executive summary are available at http://www.npc.gov.na/npc/ndp4info.html;
accessed 14 September 2015.
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Environment and climate change are, however, recognised under the category of values and
principles®, which Namibia cherishes as a nation:
Our environment is clean, and we will continue to keep it so. We expect all elements of
society, and businesses in particular, to support a precautionary approach to
environmental challenges and alterations of the natural world contributing to climate
change, undertake initiatives to promote greater environmental responsibility, and
encourage the development and diffusion of environment-friendly technologies.

Furthermore, NDP4 recognises that

environmental management is both an enabler and driver of economic development. The
issue of environmental management is firmly anchored in Namibian laws and policies
whose roots are in the Namibian Constitution and has earned the country an excellent
reputation internationally for prudent environmental management based on innovative
and progressive legislative framework.

In order to achieve one of the desired outcomes of NDP4, namely to become the most
competitive economy in the SADC region according to the standards set by the World
Economic Forum by the year 2017, the environmental strategy during NDP4 and beyond
includes:

* the implementation and enforcement of the EMA of 2007, particularly the use of
strategic environmental assessments to guide development decision-making, the
development of an integrated (including spatial) planning,

¢ the implementation of the CBNRM programme;
* improving and implementation policy and legislative frameworks,
* increase public access to environmental information;

e strengthen inter-ministerial, non-governmental, donor coordination and
harmonisation,

e adopt Public-Private-Community-Partnerships, and

* develop new initiatives such as a Natural Resources and Environmental Governance
Programme.

The strategy identified to address Namibia’s vulnerability to climate change is to make use of
strategic environmental assessments to guide development decision-making.

4 Policy Framework

A policy is a deliberate plan of action to guide decisions and achieve rational outcomes.
Policies differ from rules or law. While law can compel or prohibit behaviours (e.g. a law
requiring permits for specific actions) policy merely guides actions to achieve a desired
outcome.

Environmental policy determines the objectives guiding, and the strategies to be used in order
to strengthen the respect for environmental values, taking into account the existing social,
cultural and economic situation. The foundation for the Namibian environmental policy
framework is Article 95(1) of the Constitution. It stipulates that the state shall actively promote

2 The other values and principles which are contained in NDP4 are: National sovereignty and human dignity;

upholding the Constitution and good governance; partnership; capacity enhancement; comparative
advantage; people-centred economic development; gender equality and the empowerment of women;
sustainable development; and peace and security.
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and maintain the welfare of the people by adopting policies which include the “maintenance of
ecosystems, essential ecological processes and biological diversity of Namibia and utilisation
of living natural resources on a sustainable basis for the benefits of all Namibians...”.
Although many policies have at least an indirect impact on the environment, only those
considered to be most relevant are listed in the table below. A brief introduction to some of the
policies listed forms part of the subsequent paragraphs.

Environmental Policies in Namibia
Environment and Wildlife Land

Namibia’s Environmental Assessment
Policy

Policy for Prospecting and Mining in
Protected Areas and National
Monuments

National Policy on Human Wildlife

Land-use Planning: Towards
Sustainable Development

The National Land Use Planning Policy
The National Land Policy

The National Resettlement Policy

The National Land Tenure Policy

Conflict Management Climate Change
Water and Fisheries Namibia’s Climate Change Policy
Water Supply and Sanitation Policy Forestry

Namibia Forestry Strategic Plan
Development Forestry Policy

Tourism
The Tourism White Paper

The National Water Policy
Namibia’s Draft Wetland Policy
Namibia’s Aquaculture Policy —
towards responsible development of

aquaculture The Draft National Tourism Policy
Asriculture The Community—Based Tourism Policy
g . . . Revised Draft Tourism Policy
The National Agricultural Policy Biotechnol
The National Drought Policy and fotec nology .
Strategy Enabling the Safe Use of Biotechnology
The Regional Planning and Policy

Development Policy
The National Seed Policy

4.1 Policies on Environment, Wildlife and Biotechnology

The Environmental Assessment Policy”* approved by Cabinet in 1994, obliges Namibia to
place a high priority on maintaining ecosystems and related ecological processes, and to
uphold maximum biological diversity. The Policy recognises that environmental assessments
are a key tool towards implementing integrated environmental management. The policy has
also gained legislative support by the EMA.

The 1999 Policy for Prospecting and Mining in Protected Areas and National Monuments
aims was drafted to sensitise about the importance of conservation and tourism. The Policy
envisages environmentally responsible mining and recognises the right of the State to issue
prospecting and mining licences in protected areas. The Ministry of Mines and Energy is urged
MME not to encourage the exploitation of low-value minerals and dimension stone in parks.
The Policy emphasised the need for inter-sectoral collaboration where prospecting and mining
is allowed in parks.

GRN (1995b).
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Recognising that with increased wildlife populations and expanded ranges into communal and
freehold farming areas results in conflicts between people and wild animals, elephants and
predators in particular, which cause livestock and crop losses and damage to water installations
and sometimes also in the loss of human lives, the Ministry of Environment and Tourism
adopted the National Policy on Human Wildlife Conflict Management in 2009 by the to
provide a framework for addressing human-wildlife conflict efficiently to protect biodiversity
and to promote human development. To this end, the Policy has identified five major
objectives, namely to develop a future human-wildlife conflict management legislative
framework; a standardised monitoring system for human-wildlife conflict management;
innovative ways to reduce the level of human-wildlife conflict; to establish best practice
mitigation measures for human-wildlife conflict management; and to provide clarity on the
question of compensation in respect of damages caused by wildlife.

The National Policy on Enabling the Safe Use of Biotechnology25 was prepared by the
Namibian Biotechnology Alliance and the Ministry of Higher Education, Vocational Training,
Science and Technology in October 1999.%° Pertinent to this review are two of the major
objectives of this policy. The first is to guide the judicious use of modern biotechnology in
Namibia for sustainable development in ways that do not in any way jeopardise human and
environmental health, including Namibia’s biodiversity and genetic resources. A second
objective is to ensure the effective control of trans-boundary movements of genetically
modified organisms or products thereof resulting from modern biotechnology, inter alia
through the exchange of information. The policy recognises that, in addition to a competent
lead authority, cooperation from several other ministries is essential to ensure regulation.
Several institutions will be involved in conducting risk assessments, advising on permit issues,
and ensuring effective control and law enforcement.”’

4.2 Policies on Land and Agriculture

The Land Use Planning Policy Document® drafted by the Ministry of Environment and
Tourism in 1994 defines five physiographic land forms, namely communal state land, privately
owned commercial farmland, proclaimed state land, urban areas, and wetland systems,
including their catchments. The policy emphasises the sustainability of natural resources,
biodiversity and essential ecological processes.

In 1998, the Ministry of Lands and Resettlement issued the National Land Policy,”’ which is
based on constitutional principles and on the national commitment to redress the social and
economic injustices inherited from Namibia’s colonial past. The policy calls for the
establishment and proclamation of urban areas, and strives to promote decentralisation and
community involvement. The policy proposes financial and tax incentives for the protection
and rehabilitation of natural environments, e.g. planting of indigenous trees and using
alternative energy to reduce rates of deforestation and pollution. In accordance with Article
95(1) of the Constitution, it promotes environmentally sustainable land use, stating that failure
to demonstrate environmental sustainability may be grounds for the denying or termination of
a title. One of the aims of this policy is to establish a Land Use and Environmental Board to
promote environmental protection and contribute towards coordinated planning and

25
26
27
28
29

GRN (1999a).
For environmental law and policy education in Namibia, see Ruppel (2008c).
GRN (1999a).
GRN (1994b).
GRN (1998b).
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management at national and regional levels. This Board is obliged to ensure that environmental
protection is promoted in order to guarantee environmental, social and economic sustainability.
The National Land Use Planning Policy™ was drafted by the Ministry of Lands and
Resettlement in 2002. It provides a framework for the implementation of regionally integrated
land use plans.

The 1997 National Resettlement Policy’' regulates that resettlement must be institutionally,
socially, economically and environmentally sustainable, to enable the beneficiaries to become
self-supporting.””

The 2003 National Land Tenure Policy> covers all land tenure systems in urban, communal,
commercial (freehold) and resettlement areas, and is intended to guide all land tenure rights in
Namibia. The policy promotes the sustainable utilisation of land and other resources. By
regulating different land tenure rights, it provides secure tenure for informal urban settlers,
farm workers and occupiers (those who have been employed less than ten years on a single
farm and do not have secure tenure elsewhere). Furthermore, it provides guidelines on
compensation for occupiers of expropriated land. In line with the 1995 National Agricultural
Policy,* the National Land Tenure Policy recognises the environmental limitations of the
country. Some 22% of Namibia’s land surface area is desert, receiving less than 100 mm of
rainfall a year. Another 33% of the land is classified as arid, with an annual rainfall of between
100 to 300 mm. Some 37% of the land is semi-arid, meaning it receives between 300 and 500
mm rainfall a year, leaving only 8% classified as semi-humid and sub-tropical, i.e. with 500—
700 mm annual rainfall.”’

The aims of the 1995 National Agricultural Policy are largely economic, focusing on
increasing agricultural productivity. One of the policy’s objectives is to promote national and
household food security,’® while recognising the limitations imposed by the country’s climate
and soils. The policy seeks to promote sustainable utilisation of the land and other natural
resources within the context of a vulnerable ecosystem. Potential problems such as
deforestation, soil erosion, bush encroachment and overgrazing are also addressed.

The Regional Planning and Development Policy was drafted by the National Planning
Commission in 1997.°” The policy acknowledges the trend of the increasing degradation of
pastures, rangelands and woodland, with special attention to soil, water and forest management
as development tools. The policy promotes strategies such as soil conservation and controlled
grazing cycles, which are important to agriculture.

Namibia’s Drought Policy and Strategy was drafted in 1997 and is concerned with
developing an efficient, even-handed and sustainable approach to drought management. In line
with Namibia’s National Agricultural Policy, the Drought Policy recognises that aridity and
highly variable rainfall are normal phenomena. Farmers must also take into account the risks
associated with variable input and output prices, exchange and interest rates, in addition to
weather conditions. The policy aims to shift responsibility for managing drought risk from
Government to the farmer, with financial assistance and food security interventions only being
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considered in the event of an extreme or disaster drought. The objectives of the policy are inter
alia to ensure that household food security is not compromised by drought; to encourage and
support farmers to adopt self-reliant approaches to the risk of drought; to minimise the
degradation of the natural resource base during droughts; to preserve adequate reproductive
capacity in livestock herds in affected areas during drought periods; and to ensure the
continuous supply of potable water to communities, and particularly to their livestock, schools
and clinics.

4.3 Policies on Water

The following policy documents are the most relevant to water and wetland resources in
Namibia:*®

The 1993 Water and Sanitation Policy deals with water supply and sanitation issues. It aims
to improve sustainable food self-sufficiency and security, and provides a foundation for the
equitable and efficient development of water supply in Namibia.”” The policy promotes the
supply of water, as well as, improved sanitation at an affordable cost to all Namibians. The
objective here is to subject these developments to Environmental Impact Assessments to
guarantee their sustainability. The policy states that improved provision of sanitation can
contribute to improved health, ensure a hygienic environment, protect water sources from
pollution, promote water conservation, and stimulate economic development. The policy laid
the foundations for the establishment of a Directorate of Rural Water Supply, the community-
based management of rural water supplies, and over 200 Water Point Committees
countrywide. The policy grants communities the right, with due regard for environmental
needs, to plan, maintain and manage their own water supply and choose their own solutions
and levels of service. Yet, the policy makes it clear that this right is subject to the obligation
that beneficiaries should contribute towards the cost of the water provision services.
Furthermore, the policy stresses the environmentally sustainable development and utilisation
of water resources. The Water Point Committees are obliged to raise concerns about any
developments or alterations that may pose a threat to the water supply and their water
resources. They are also responsible for implementing specific management measures, such as
the strict allocation of an ecological water reserve and water demand management measures.
With these provisions, the policy places strong emphasis on community involvement,
participation and responsibility.

In 2002 Cabinet approved the National Water Policy White Paper,*” which formed the
foundation of the Water Resources Management Act''. The policy provides a framework for
equitable, efficient and sustainable water resources management and water services, and
stresses sectoral coordination, integrated planning and management as well as resource
management aimed at coping with ecological and associated environmental risks. It states that
water is an essential resource to life and that an adequate supply of safe drinking water is a
basic human need. The policy makes it clear that water concerns extend beyond human needs
for health and survival. Water is essential to maintain natural ecosystems, and the policy
recognises that, in a country as dry as Namibia, all social and economic activity depends on
healthy aquatic ecosystems. The National Water Policy stresses that the management of water
resources needs to harmonise human and environmental requirements, recognising the role of
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water in supporting the ecosystem. One of the strategies to ensure environmental and economic
sustainability is that in-stream flows are adequate — both in terms of quality and quantity — to
sustain the ecosystem.

The vision of the 2004 Draft Wetland Policy*” is to manage national and shared wetlands
wisely by protecting their vital ecological functions and life-support systems for the current
and future benefit of people’s welfare, livelihoods and socio-economic development.*’ The
objectives of the policy are to protect and conserve wetland diversity and ecosystem
functioning to support basic human needs, to provide a framework for sustainable use of
wetland resources, to promote the integration of wetland management into other sectoral
policies, and to recognise and fulfil Namibia’s international and regional commitments
concerning shared wetlands and wetlands of international importance. The basic principles of
the policy are intended to provide a framework for the development of all water-related
policies. In terms of ecosystem values and sustainability, the Policy follows the Ramsar
Convention on Wetlands” definitions and guidelines regarding the wise use of wetlands.**

Namibia’s 2001 Aquaculture Policy* deals with the responsible and sustainable development
of farming aquatic plants, fish, molluscs and crustaceans. It advocates responsible aquaculture
developments. This policy deals directly with the potential impact of alien and other invasive
species and seeks to minimise their often destructive influence on aquatic ecosystems. Issues
specifically mentioned include the release of introduced species and genetically modified
organisms, the mixing of farmed and wild stock (genetic pollution), and the risk of disease
transfer. The policy aims to ensure the protection of the living resources of national and
international waters.

4.4 Policy on Forests

Biodiversity conservation is central to the 2001 Development Forestry Policy for Namibia,*®
which aims to reconcile rural development with biodiversity conservation by empowering
farmers and local communities to manage forest resources on a sustainable basis. The policy
identifies effective property rights; a supportive regulatory framework; good extension
services; community forestry; and forest research, education and training as instruments
essential to the successful implementation of sustainable forestry management in Namibia. The
policy also paves the way for the establishment of community forests and their custodianship
by the people most dependent on such resources. In 2005, the Ministry of Agriculture, Water
and Forestry’s Directorate of Forestry introduced the Community Forestry Guidelines.*’ The
main objective of these guidelines is to provide all stakeholders with a standard for
establishing and managing community forests, by describing the legal procedures involved in
setting up a community forest; describing the organisational arrangements and administrative
procedures necessary for the sustainable management of community forests; and by specifying
the respefgtive roles of Government forestry officials, communities and other stakeholders
involved.
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4.5 Policies on Tourism

The 1994 Tourism White Paper*’ commits the Government to, inter alia, develop the tourism
industry without threatening Namibia’s biodiversity. It requires part of the income derived
from tourism be reinvested in the conservation of natural resources, including those associated
with wetlands. The policy identifies ecotourism for foreign visitors as the primary product, and
assigns the Ministry of Environment and Tourism the lead role in coordinating inter-ministerial
activities relevant to tourism and in cooperating with the private sector to create a national
tourism identity.so

The1999 draft National Tourism Policy’' aims to secure and develop important tourism areas
so that their value is not undermined by other, unsustainable land use options.

In 1995 the Community-based Tourism Policy’” was developed by the Ministry of
Environment and Tourism to recognise the fact that tourism could bring significant social and
economic benefits to previously disadvantaged people, whilst also promoting biodiversity
conservation. Under the terms of the policy, the Ministry of Environment and Tourism is
obliged to ensure that development of the community-based tourism sector is environmentally
sustainable, and that no development takes place without the participation of the people
affected. This objective is geared to emphasise environmental sustainability, biodiversity
conservation and community participation in tourism.

Finally, in 2001, the Ministry of Environment and Tourism issued the Revised Draft Tourism
Policy 2001-2010.>° This policy stresses that no tourist development should be at the cost of
biodiversity, and requires that some of the income derived has to be reinvested into natural
resource conservation.

4.6 Climate Change Policy

In recognition of environmental constraints and vulnerability, the National Policy on Climate
Change for Namibia®® was launched in 2011. The policy seeks to outline a coherent,
transparent and inclusive framework on climate risk management in accordance with
Namibia’s national development agenda, and the relevant legal framework. The general aim of
the Policy is to contribute to the attainment of sustainable development in line with Namibia’s
Vision 2030 through strengthening of national capacities to reduce climate change risk and
build resilience for any climate change shocks. This is specified in the following objectives:

* To develop and implement appropriate adaptation strategies and actions that will
lower the vulnerability of Namibians and various sectors to the impacts of climate
change;

* to develop action and strategies for climate change mitigation;

* to integrate climate change effectively into policies, institutional and development
frameworks in recognition of the cross-cutting nature of climate change;

* to enhance capacities and synergies at local, regional and national levels and at
individual, institutional and systemic levels to ensure successful implementation of
climate change response activities; and

49
50
51
52
53
54

GRN (1994a).
Section 3.13 of the 1994 Tourism Policy.
GRN (1999b).
GRN (1995a).
GRN (2001e).
GRN (2011b).

40



ENVIRONMENTAL LAW IN NAMIBIA: AN OVERVIEW

* to provide secure and adequate funding resources for effective adaptation and
mitigation investments on climate change and associated activities.

5 Statutory Law

The development of Namibian environmental law is closely linked to the history of
environmental law in South Africa due to Namibia’s history. Article 140 of the Namibian
Constitution provides that all law in force immediately before the date of Independence shall
remain in force until repealed or amended by Act of Parliament. Thus, South African
legislation plays a significant role even after Namibia’s Independence. Some of the
environmental laws valid in Namibia are inherited from the South African legal system. South
Africa had enacted a variety of environmental legislation regarding the conservation of natural
resources.”” The Water Act,56 the Soil Conservation Act,57 the Mountain Catchment Areas
Act,58 the Hazardous Substances Ordinance™ the Nature Conservation Ordinance,60 and the
Atmospheric Pollution Prevention Ordinance’' are only some examples for South African
legislation relevant for environmental conservation which passed on to Namibia, and which
has been applicable way beyond Independence. However, Namibia, since Independence, has
put a strong emphasis on integrating environmental concerns into the post-colonial legal
framework. Many legislative steps have been taken, in order to comply with its obligations
under international law and to ensure the conservation of natural resources by legislative
means.

The Constitution provides the framework and Independence created the opportunity to revise a
wide range of national policies and laws. This, together with the emphasis placed on
environmental concerns at the Rio Summit in 1992 and increased awareness triggered
widespread legislative reform, particularly in terms of natural resource management.

A wide number of enactments are pertinent — directly or indirectly — to environmental issues.
Environmental framework legislation of cross-sectoral nature such as the Environmental
Management Act®* or the Nature Conservation Ordinance® are rather broad in scope, while
sectoral legislation such as the Forest Act® or the Water Management Act® cover specific
environmental issues. The following list, which raises no claim to completeness, shows the
rich body of environmental legislation in Namibia. The substantial number of enactments
emphasises the relevance of environmental concerns in Namibia on the one hand, on the other,
it reflects the fragmentation of environmental law, which is one of the major challenges of
environmental law with a view to administration and enforcement. Only some of the listed
statutory laws can be introduced briefly.
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Selected Environmental Legislation in Namibia

Agricultural (Commercial) Land Reform Act
No. 6 of 1995

Agricultural Pests Act No. 3 of 1973
Animals Protection Act No. 71 of 1962
Atmospheric Pollution Prevention Ordinance
No. 11 of 1976

Atomic Energy and Radiation Protection Act
No. 5 of 2005

Biosafety Act No. 7 of 2006

Communal Land Reform Act No. 5 of 2002
Controlled Game Products Proclamation No.
42 of 1980

Diamond Act No. 13 of 1999

Environmental Management Act No. 7 of

Inland Fisheries Resources Act No. 1 of 2003
Livestock Improvement Act No. 25 of 1977
Marine Resources Act No. 27 of 2000
Minerals (Prospecting and Mining) Act No.
33 of 1992

Mountain Catchment Areas Act No. 63 of
1970

Namibia Wildlife Resorts Company Act No.
3 0f 1998

National Fishing Corporation of Namibia Act
No. 28 of 1991

National Heritage Act No. 27 of 2004

Nature Conservation Ordinance No. 4 of
1975

2007 *  Petroleum (Exploitation and Production) Act
¢ Environment Investment Fund of Namibia Act No. 2 of 1991

No. 13 of 2001 *  Petroleum Products and Energy Act No. 13
e  Fertilisers, Farm Feeds, Agricultural of 1990

Remedies and Stock Remedies Act No. 36 of  *  Plant Quarantine Act No. 7 of 2008

1947 *  Prevention and Combating of Pollution of the

e  Forest Act No. 12 0of 2001
e Game Products Trust Fund Act No. 7 0of 1997

e Hazardous Substances Ordinance No. 14 of .
1974 .

Sea by Oil Act No. 6 of 1981

Soil Conservation Act No. 76 of 1969

Water Act No. 54 of 1956

Water Resources Management Act No. 11 of
2013

5.1 The Environmental Management Act No. 7 of 2007

The Environmental Management Act (EMA) is an important tool in terms of environmental
protection. On 6 February 2012, Government gazetted several notices related to the EMA. . It
has inter alia been determined that with publication in the Gazette, the EMA becomes
operational.*” The Act requires adherence to the principle of optimal sustainable yield in the
exploitation of all natural resources. The Act gives effect to Article 95(1) of the Constitution by
establishing general principles for the management of the environment and natural resources. It
promotes the coordinated and integrated management of the environment and sets out
responsibilities in this regard. Furthermore, it intends to give statutory effect to Namibia’s
Environmental Assessment Policy; it enables the Minister responsible for the environment to
give effect to Namibia’s obligations under international environmental conventions; and
provides for associated matters. In order to promote the sustainable management of the
environment and the use of natural resources, the EMA states its objective in Section 2 and has
established a bundle of principles for decision-making on matters affecting the environment in
Section 3. The EMA promotes inter-generational equity in the utilisation of all natural
resources. Environmental impact assessments and consultations with communities and relevant
regional and local authorities are provided for to monitor the development of projects that
potentially have an impact on the environment.
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According to the EMA, Namibia’s cultural and natural heritage is required to be protected and
respected for the benefit of present and future generations. The Act provides for a Sustainable
Development Advisory Council to be established® to advise the Minister on issues that
promote cooperation and coordination between organs of state, non-governmental
organisations, community based organisations, the private sector and funding agencies, on
environmental issues relating to sustainable development. An Environmental Commissioner
advises Government bodies on the preparation of environment plans, receives and records all
applications for environmental clearance certificates, determines whether a particular listed
activity requires an environmental assessment, reviews environmental assessment reports,
issues environmental clearance certificates and conducts inspections to monitor compliance
with the EMA.

The Act provides for administrative mechanisms such as the necessity of environmental
clearance certificates and environmental assessments. The impact of activities on the
environment has to be considered and interested or affected parties have to be given an
opportunity to participate in environmental assessment when Government institutions or
private persons are intending or planning anything likely to have a significant effect on the
environment. With regard to such activities, environmental assessments have to be conducted
before any decisions are made. For specific activities or projects having an environmental
impact, an environmental clearance certificate is required.

All activities which need an environmental clearance certificate must follow the Regulations
for Envir%lmental Impact Assessments®’, which have been made according to Section 56 of
the EMA.

5.2 The Nature Conservation Ordinance No. 4 of 1975

One of the major biodiversity related laws in Namibia is the legislation governing the
conservation of wildlife, and protected areas, the Nature Conservation Ordinance 4 of 1975.
With the introduction of communal conservancies, amendments to the ordinance and its
regulations were made and came into effect in 1996. The amendments were made to take into
account the establishment of conservancies and Wildlife Councils. In terms of the amendment,
rural communities have to form a conservancy in order to be able to acquire the use-right over
wildlife. Wildlife conservancies are gaining importance granting communities custodianship of
their natural resources particularly wildlife and fish.

o8 In February 2012, the Government of Namibia gazetted the Regulation for the implementation of

Environmental Management Act No. 7 of 2007. Subsequently, the Ministry of Environment and Tourism
invited nominations for appropriate persons from the public, organisations, associations or institutions to sit
on the Sustainable Development Advisory Council. The Sustainable Development Advisory Council has
been inaugurated in January 2013. The Sustainable Development Advisory Council consists of members
drawn from both Government and the private sector who will serve for a period of three years beginning 1
September 2012. The eight members of the Advisory Council are Anna Shiweda, the Deputy Permanent
Secretary in the Ministry of Agriculture, Water and Forestry; Annely Haiphene, the National Planning
Commission’s Chief National Development Advisor; Dr Gaby Schneider, the Director of Geological
Survey in the Ministry of Mines and Energy; Dr Malan Lindeque, the Permanent Secretary in the Ministry
of Trade and Industry, and the four public nominated members include Martha Mwandingi, Sioni Ikela, Dr

Chris Brown and Dr Michael Humavindu.
69 Government Gazette No. 4878 (2012) Government Notice No. 30, Environmental Impact Assessment

Regulations: Environmental Management Act, 2007.

n For more details see Chapter 8.
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Although efforts are currently in progress to repeal this piece of legislation in its entirety, the
Nature Conservation Ordinance is still one of the most comprehensive environment-related
legal instruments in Namibia.

The Ordinance is arranged as follows: Chapter I establishes the Nature Conservation Board.
Chapter II deals with game parks and reserves, and in particular its Section 13 is about the
Etosha National Park. The Ordinance provides for a restriction of the right to enter game parks
and nature reserves under specific conditions and prohibition of certain acts therein. One of the
most important provisions with regard to the protection of game is Section 20, which prohibits
hunting in game parks and nature reserves. With regard to plant protection, Section 24
prohibits the picking of indigenous plants in private nature reserves. Chapter III of the
Ordinance on wild animals inter alia regulates hunting of specifically protected and protected
game and of huntable game, game birds, exotic game and other wild animals. Provision is also
made for the lease of hunting rights in Section 35. An own Chapter of the Ordinance is on
problem animals, which are wild animals, declared as problem animals by the Executive
Committee by respective notice in the Government Gazette. The provisions of Chapter V on
the protection of fish in inland waters have been repealed by the Inland Fisheries Resources
Act. Chapter VI aims at the protection of indigenous plants. The Minister of Environment and
Tourism, who is responsible for the preservation of wild animals, exotic game, fish and plants
may destroy decrease or eliminate any species that is detrimental to any other species,
undertake research and surveys on any species, take the measure for the control of aquatic
vegetation and issue regulations with regard to the import, cultivation and control of any plant,
indigenous or not detrimental to, any wild animal, fish or indigenous plant. Chapter VII of the
Ordinance contains several general provisions of more procedural and administrative nature,
and focuses on permits, licences, registrations, approvals, permissions, exemptions and
criminal implications and consequences for those who trespass specific provisions of the
Ordinance. The Schedules of the Ordinance amongst others, list specially protected game,
protected game, huntable game, huntable game birds, and protected plants. The Ordinance is
considered to be the most important environmental law in Namibia with regard to case law.”'
Unfortunately, this legal instrument is not equipped with adequate enforcement mechanisms,
and the penalties attached to the offences hardly have a deterring effect.

5.3 Legislation on Water

The Water Act No. 54 of 1956 remains in force until the new Water Resources Management
Act comes into force upon signature by the Minister. Although the new Water Resources
Management Act No. 11 of has been passed by Parliament, signed by the President and
published in terms of the Namibian Constitution,’* it has not yet come into operation as the
Minister has not yet determined a date for the Act to come into operation as required by
Section 134 of the Act. Once in operation, the Act repeals both, the Water Resources
Management Act No. 24 of 2004 (which had de facto never come into force) and the Water
Act No. 54 of 1956 as a whole.

n S v Ngombe 1990 NR 165 (HC); S v Machinga 1990 NR 157 (HC); Skeleton Coast Safaris v Namibia

Tender Board & Others 1993 NR 288 (HC); S v Makwele 1994 NR 53 (HC); S v Koortzen 1994 NR 356
(HC); S v Kau & Others 1995 NR 1 (SC); S'v Vorster 1996 NR 177 (HC); S v Seibeb & Another; S v Eixab
1997 NR 254 (HC); S v Maritz 2004 NR 22 (HC); S v Aukemeb 2009 (1) NR 19 (HC); Van Rensburg &
Another v Government of the Republic of Namibia 2009 (2) NR 431 (HC); Uffindell t/a Aloe Hunting
Safaris v Government of Namibia & Others 2009 (2) NR 670 (HC).

2 See Government Gazette No. 5367 (2013) Government Notice No. 332.
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Thus the Water Act of 1956 is generally referred to as the old Water Act and often in the past
tense, although strictly speaking it remains applicable until it is officially repealed. This Act
gives the Minister the power to, amongst others, investigate water resources, plan water supply
infrastructure, develop water schemes, control water pollution, protect, allocate and conserve
water resources, inspect water works, levy water tariffs and advise on all matters related to the
water environment in general. It basically makes the Department of Water Affairs responsible
for the use, allocation, control, and conservation of Namibia’s surface and groundwater
resources. It makes provision for the protection of river catchments, drilling of boreholes and
making of wells, it controls effluent discharge into rivers and weather modifications such as
cloud seeding and outlines regulations that govern the optimal use of water resources. It clearly
defines the interests of the state in protecting water resources.

The Water Resources Management Act No. 24 of 2004 has been approved and published in
the Government Gazette. However, it has not come into force as a date for commencement of
the Act as prescribed by Section 138(1)(b) of the same Act has not yet been determined by the
Minister. The 2004 Act was based on the National Water Policy and provided for the
management, development, protection, conservation, and use of water resources; and it
established the Water Advisory Council, the Water Regulatory Board and the Water Tribunal.
The objective of this Act was defined to ensure that Namibia's water resources are managed,
developed, protected, conserved and used in a sustainable manner for the benefit of every
Namibian.

The Water Resources Management Act No. 11 of 2013 was enacted to provide for the
management, protection, development, use and conservation of water resources; for the
regulation and monitoring of water services and for incidental matters. The aim of this new Act
includes to ensure that Namibia’s water resources are managed, developed, used, conserved
and protected in a manner consistent with, or conducive to, specific fundamental principles
including, among others, equitable access to safe and sufficient drinking water; the
maintenance of the water resource quality for ecosystems; and the promotion of the sustainable
development of water resources based on an integrated water resources management plan
which incorporates social, technical, economic, and environmental issues. The Act provides for
the establishment of a Water Advisory Council to advise the Minister on issues such as water
policy development and review; water resources management; and water abstraction and use.
Furthermore, a Water Regulator is to be established under the Act, to determine the tariffs of
fees and charges that may be levied by a water services provider or that are payable by licence
holders for the abstraction of water or the discharge of effluent or the supply or re-use of
effluent. The Water Regulator also performs other functions with regard to water service
providers, which have to be licenced under the Act. Basin Management Committees are further
institutions that may be established under the Act to further the Government’s objective in
achieving an integrated management of water resources.

5.4 Legislation on Fisheries and Marine Resources

The Marine Resources Act’” provides for the conservation of the marine ecosystem and the
responsible utilisation, conservation, protection and promotion of marine resources on a
sustainable basis. For that purpose it provides for the exercise of control over marine resources
and for matters connected therewith. It replaces the Sea Fisheries Act 29 of 1992, which in turn
replaced the Sea Fisheries Act 58 of 1973.

3 No. 27 of 2000.
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The Aquaculture Act’® regulates and controls aquaculture activities and the sustainable
development of aquaculture resources. It allows the Minister to formulate policies based on
social, economic and environmental factors, as well as the best scientific information and
advice from the advisory council to promote sustainable aquaculture and manage, protect and
conserve aquatic ecosystems.

The Inland Fisheries Resources Act’ deals with the conservation and utilisation of inland
fisheries resources and allows for the updating and development of new policies for the
conservation and sustainable utilisation of Namibia’s inland fisheries. It encourages
cooperation with neighbouring countries regarding the management and conservation of shared
waterways. No fishing is allowed in parks nor by net within 100m from a bridge, culvert or
spillway or in a manner obstructing more than half the width of any watercourse. Furthermore
it prohibits the use of destructive fishing methods such as the use of poisons, explosives and
night lights and the introduction and/or transfer of non-indigenous fish species. Fines or
imprisonment are prescribed, for destructive fishing and the use of nets where they are banned.

The Prevention and Combating of Pollution at Sea by Oil Act’® prohibits the discharge of
oil from ships, tankers or off-shore installations and gives the state certain powers to prevent
such pollution and to deal with the removal of oil spills. Whereas this Act is applicable to
coastal waters, inland water pollution is covered by the Water Act.

5.5 Legislation on Land and Agricultural Production

The Communal Land Reform Act’’ provides for the allocation and administration of all
communal land and makes provision for the prevention of land degradation and for mitigating
the impact of mining, prospecting, road works and water provision on the natural environment.
The Act gives certain rights to communal farmers and traditional authorities, and states that
future regulations will address issues pertinent to the conservation and sustainable management
of water and watercourses, of woods and to the combating and prevention of soil erosion, the
protection of pastoral resources, such as the grazing of stock, and any other matter as the
Minister may consider necessary or expedient.

The Agricultural Pests Act’® has been repealed by the Plant Quarantine Act”’. The
Agricultural Pests Act dealt with the registration of nurseries, the control and eradication of
plants, insects and diseases at nurseries, the control and eradication of exotic (vertebrate)
animals (excluding farm animals) and plants infected by insects or plant diseases, control of
plant, insect and plant disease imports, honey bees, honey and exotic animals, the eradication
of plant diseases, insects and locusts as well as defining the powers of inspectors.

The Plant Quarantine Act® provides for the preventing, monitoring, controlling and
eradication of plant pests. The Act deals with the movement of plants, plant products and other
regulated articles within and into or out of Namibia and provides for the certification of the
phytosanitary standards of plants and plant products exported from Namibia. The Act makes
provision with respect to the prevention and control of pests affecting plants. To this end,
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No. 18 0f 2002.
No. 1 0f 2003.
No. 6 of 1981.
No. 5 of 2002.
No. 3 of 1973.
No. 7 of 2008.

No. 7 of 2008. The Plant Quarantine Act came into operation on 1 July 2012. See Government Gazette No.
4975 (2012) Government Notice No. 157.
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quarantine control measures and places restrictions on the importation of plant and plant
material are introduced. The Minister may appoint plant protection officers and may declare
areas or pests for purposes of quarantine control. The Ministry, or such other authority as the
Minister by Notice in the Gazette may designate, has the authority and responsibility to
function as the official national plant protection organisation of Namibia for the purposes of
the International Plant Protection Convention. In June 2012, the Ministry of Agriculture, Water
and Forestry has made and gazetted regulations®' relating to issuing of import permits,
examination of imported plants, diseases or insects and lodging of appeals.

The Soil Conservation Act*> makes provision for the prevention and control of soil erosion
and the protection, improvement and conservation of soil, vegetation and water supply sources
and resources. The Second Soil Conservation Amendment Act™ applies the Soil
Conservation Act to Namibia and deals mainly with soil conservation, soil stabilisation and
fire protection. This Act is being revised by the Ministry of Agriculture, Water and Forestry as
part of the new Conservation of Agricultural Resources Bill.

5.6 Legislation on Forestry

The Forest Act™ consolidates the laws relating to the use and management of forests and
forest produce; it provides for the control of forest fires and creates a Forestry Council. It
replaces the Preservation of Trees and Forests Ordinance™ and the 1968 Forest Act™. The
2001 Forest Act defines forest produce in very broad terms as anything that grows or is
naturally found in a forest. The Act is formulated around the tenets of sustainable management
of forests, and the purpose for which forest resources are managed and developed. This also
includes the planting of trees where necessary, as well as soil conservation, the safekeeping of
water resources and the maintenance of biological diversity.

5.7 Legislation on Energy and Mining

The Minerals Prospecting and Mining Act®’ makes it illegal for any person to prospect and
mine without a licence, as such may have a negative impact on the environment. Section 122
stipulates that the Minister may, for the protection of the environment or the natural resources
of Namibia or the prevention of pollution or damage, declare that certain explorative and
mining processes may not be carried out or only with special permission.

The Petroleum (Exploration and Production) Act % was enacted to provide for the
reconnaissance, exploration, production and disposal of, and the exercise of control over,
petroleum. Production licences must be obtained to carry on reconnaissance operations and
according to Section 71, rights-holders are held responsible for the pollution of the
environment or other damages or losses caused.

The Diamond Act® contains several provisions aimed at protecting the environment. Section
55 is of specific importance as it prohibits the removal of sand, soil, clay, gravel, stone and
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rock from restricted areas unless specific permission is obtained. Section 56 prohibits the
exportation of such items.

5.8 Selected Environmental Legislation in Preparation

Although the Ministry of Environment and Tourism has been working on an enactment dealing
with the protection of wildlife and protected areas since the 1990s, the Parks and Wildlife
Management Bill is still in the preparation stage.”’ It envisages to protect all indigenous
species and control the exploitation of all plants and wildlife. The Preamble to this Bill states
its intention to give effect to paragraph (1) of Article 95 of the Namibian Constitution. In it the
state undertakes to establish a legal framework that provides for and promotes the maintenance
of ecosystems, essential ecological processes and the biological diversity of Namibia and to
promote the mutually beneficial co-existence of humans with wildlife, to give effect to
Namibia’s obligations under relevant international legal instruments, including the Convention
on Biological Diversity and the Convention on International Trade in Endangered Species of
Wild Fauna and Flora. In case the proposed Act comes into force, it repeals the Nature
Conservation Ordinance 4 of 1975.

In its Principles of Conservation (Section 3) the Bill recognises that biological diversity must
be maintained, and where necessary, rehabilitated; and that essential ecological processes and
life support systems must be maintained.

The Pollution Control and Waste Management Bill aims to promote sustainable
development; to provide for the establishment of a Pollution Control and Waste Management
Unit; to prevent and regulate the discharge of pollutants to the air, water and land, to regulate
noise, dust and odour pollution, to make provision for the establishment of an appropriate
framework for integrated pollution prevention and control, to establish a system of waste
planning and management and to enable Namibia to comply with its obligations under
international law in this regard.

The Public and Environmental Health Bill introduced by the Minister of Health and Social
Services in 2014 aims to promote public health and wellbeing; prevent injuries, diseases and
disabilities; protect individuals and communities from public health risks; encourage
community participation in order to create a healthy environment; and to provide for early
detection of diseases and public health risks. To this end, the Bill contains several provisions
relevant for environmental protection. With a view to water and food safety, the Bill
formulates a duty of local authorities to provide and maintain as far as may be reasonably
possible, a sufficient supply of potable water for drinking and domestic purposes. Furthermore,
the Bill addresses integrated waste management and stipulates among others that in order to
prevent environmental pollution and public health risks, local authorities must ensure that all
waste generated is collected, disposed of and recycled in accordance with the requirements of
all laws governing the management of the different waste streams.

The first Access to Biological Resources and Associated Traditional Knowledge Bill was
drafted in 1998 and has since then undergone several changes. The objective of this envisaged
piece of legislation is to protect biodiversity and traditional knowledge. The Bill applies to the
derivatives of the biological resources, community knowledge and technologies, local and
indigenous farming communities, and plant breeders. The benefit derived from the resource
that is found within a specific area is limited to the inhabitants of that area. The Bill prohibits

% Despite the fact that the Minister of Environment and Tourism has called for a finalisation of that law in

2012 (See http://www.economist.com.na/general-news/777-environment-minister-calls-for-finalisation-of-
laws; accessed 10 September 2015), this enactment has to date not been signed into law.
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patents over life forms and biological processes. Furthermore, it recognises the rights of local
and indigenous communities, and lays down a platform for the application of customary law to
community rights. Local communities will be entitled to exercise their inalienable right to
access, use, exchange, or share their biological resources in sustaining their livelihood systems,
as regulated by their customary practices and laws. The Bill has been put on hold but an
Interim  Bioprospecting Committee (IBPC) mandated with the coordination and
implementation of all activities related to access and benefit sharing was set up by Cabinet in
2007 until the Bill is finalised. The IBPC regulates and facilitates all bio-prospecting and bio-
trade activities, while at the same time safeguards indigenous peoples and local communities
against unlawful exploitation and biopiracy.

6 Roman-Dutch and Common Law
Roman-Dutch law is based on Roman law as it was applied by the courts of Holland and other
provinces in the Netherlands; it was developed by writers such as Hugo de Groot and Simon
van Leeuwen in the 17™ and 18™ centuries.”’ Roman-Dutch law came to the Cape of Good
Hope, when Dutch East India Company under its local governor Jan van Riebeeck established
a refreshment post — today’s Cape Town in 1652. Roman-Dutch Law in South Africa was
subject to further developments under the influence of particularly English law.”> With the
effect of Proclamation 21 of 1919, the Roman-Dutch law developed by the South African
courts became the common law of the territory, binding on the Namibian courts until
Independence.” This position was affirmed by Article 66(1) of the Namibian Constitution of
1990, which provides that

both the customary law and the common law of Namibia in force on the date of

Independence shall remain valid to the extent to which such customary or common law

does not conflict with this Constitution or any other statutory law.

Common law’* refers to law and the corresponding legal system developed through court
decisions and similar tribunals, rather than through statutory enactment. Common law is
created and refined by judges: a decision in the case currently pending depends on decisions in
previous cases and affects the law to be applied in future cases. When there is no authoritative
statement of the law, judges have the authority and duty to make law by creating precedent.
According to Article 66 of the Namibian Constitution, the common law in force on the date of
Independence remains valid to the extent that the same is not in conflict with the Constitution
or any other statutory law.”

Several common law doctrines are relevant in terms of environmental protection.’® For
example, the common law rule of delict can be applied with regards to wrongful acts or
omission; fault, either intended or through negligence; or harm to person or property
(patrimonial loss).”” The law of nuisance, including public and private nuisance is equally
applied in cases with environmental impact and the neighbour legal principle of sic utere tuo ut
alienum non laedas (use your property in a way which does not harm another) is considered to
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Du Plessis (1999:40ff.).

Du Plessis (1999:49ff.).

See Amoo (2008a:601f.).

For further details on the common law in Namibia see Amoo (2008a:621f.).
Cf. Ruppel (2009d).

Under Roman law, several provisions have been applied for the protection of natural resources. See Wacke
(2002); Van den Bergh (1999:495ff.).
97 Kidd (2008:133).
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be one of the roots of environmental protection. The remedies available under the common law
are self-help, an abatement order, action for damages and an interdict. The principal remedies
for preventing or restraining an environmental nuisance or delictual conduct are an interdict
and, where harm has already been caused, a claim for damages in terms of Aquilian action.”
Especially from a common law perspective, environmental litigation is an important facet for
the vital development of environmental law. Judicial intervention related to environment-
related issues arises when persons resort to court action to seek redress for a grievance. Court
action can be either of civil or of criminal nature. While civil action is typically resorted to by
private parties, criminal action is generally the preserve of public authorities. Judicial decisions
in environment-related decisions are scarce in Namibia, which is no surprise given the novelty
of environmental law and Namibia’s tender age.”” However, being a plural legal system with
substantive common law elements, Namibia can greatly benefit from the experience with
environment related cases in other countries.'*

Over all, it can be concluded, that the common law rules complement environmental statutory
enactments; this is also true, when it comes to their application and interpretation. It is this
gradual convergence of conventionally disparate legal families that leads towards a system that
recognises the complementary roles of legislation and judicial precedents as sources of law. In
this context, the role of judges in the development of the common law and — at the same time —
the judicial interpretation of statutes should not be underestimated. However, where pollution
is, for example, expressly prohibited by means of legislation, it is usually the state that has the
responsibility “to take the necessary steps to put a stop to the action or to prosecute the
offender”, whereas under common law the plaintiff needs to take up the matter and therefore

has to carry the “burden of expense, time and other pressures”.'”!

7 Customary Law

Despite the legal influence of the ex-colonial powers, a large number of Namibians still live
under indigenous customary law.'’” This makes the Namibian legal system an object of
fascination to comparative lawyers as well as to legal ethnologists and sociologists. Legal
pluralism prevails, hence two or more types of law or legal traditions operate
simultaneously.'”

Before the arrival of the colonists the indigenous populations have lived for generations
according to their own distinctive laws. Customary law was passed on — orally — from
generation to generation. Article 66 of the Namibian Constitution lays the foundation for the
constitutional recognition of customary law. It states that both the customary law and the
common law of Namibia in force on the date of Independence shall remain valid to the extent

98 . . ..
For further literature and South African case law references on the common law and other remedies in

environmental law, cf. Paterson / Kotzé (2009).

99 . . . L.
Environment-related cases in Namibia are mostly of criminal nature and fall under the scope of the Nature

Conservation Ordinance No. 4 of 1975. The cases include but are not limited to the following: S v Ngombe
1990 NR 165 (HC); S v Machinga 1990 NR 157 (HC); Skeleton Coast Safaris v Namibia Tender Board and
Others 1993 NR 288 (HC); S v Makwele 1994 NR 53 (HC); S v Koortzen 1994 NR 356 (HC); S v Kau and
Others 1995 NR 1 (SC); S'v Vorster 1996 NR 177 (HC); S v Seibeb and Another; S v Eixab 1997 NR 254
(HC); S v Maritz 2004 NR 22 (HC); S v Aukemeb 2009 (1) NR 19 (HC); Van Rensburg and Another v
Government of the Republic of Namibia 2009 (2) NR 431 (HC); Uffindell t/a Aloe Hunting Safaris v
Government of Namibia and Others 2009 (2) NR 670 (HC).

For a collection of environmental decisions see UNEP (2001 and 2005).
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Hinz (2002a); Sippel (2003:691f.).

Griffiths (1986:11f.).
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that such customary or common law does not conflict with the Constitution or any other
statutory law. Section 3 of the Traditional Authorities Act'® gives certain powers, duties and
functions to traditional authorities and members thereof. It is the overall responsibility of
traditional authorities to supervise and ensure the observance of the customary law of that
community by its members. As to nature conservation it is one of the duties of a traditional
authority to ensure that members of the traditional community use the natural resources at their
disposal on a sustainable basis and in a manner that keeps the environment and maintains the
ecosystem for the benefit of all Namibians.'"” Customary law plays an important role in the
sustainable development of natural resources and the protection of biological diversity as it
incorporates a broad knowledge of ecosystems relationships.'® Still, while most of the
customary rules have been transmitted orally from generation to generation, the process of
ascertaining customary law in Namibia is ongoing.'"’

8 Criminal Aspects of Environmental Law

Environmental crimes include violations of environmental laws attracting criminal sanctions.
An environmental crime can be defined as an act or omission that damages or endangers the
environment. Examples of environmental crimes are infer alia the illegal emission of
hazardous substances into air, water or soil; illegal harvesting or hunting; dumping of waste
and illegal trade in endangered species. Environmental crimes may be committed by
enterprises in the widest sense or individuals. Enforcement efforts in terms of environmental
duties are partially inadequate as compared with the magnitude of environmental and
economic losses imposed by national and trans-national environmental crimes.

Therefore, national and international enforcement programmes are necessary, and adequate
resources need to be available to enable them to succeed. Penal law within environmental law
aims to protect the environment by deterring detected violators from violating again or
deterring other potential violators from violating by sending a message that they too may
experience adverse consequences for non-compliance.'”®

Many of the environment-related national enactments cited in this publication contain criminal
clauses in terms of environmental crimes. Such makes the Nature Conservation Ordinance 4 of
1975 inter alia provision for illegal

*  hunting, catching or capturing protected game;
* placing, releasing or angling any fish in inland waters;

* picking, selling, donating, exporting and removing of protected plants.

The Communal Land Reform'® Act may serve as one further example of legislation with the
character of a criminal law for it contains criminal implications relating to illegal grazing and
fencing. Despite the possibility of withdrawal of grazing rights, the respective penalties include
fines up to N$4,000 or imprisonment up to one year or both.
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Sanctions can range from fines for petty offences to imprisonment for serious offences.
Despite from these sanctions it may be appropriate to impose specific penalties in addition to
the principal punishment. In some cases provisions are made for the forfeiture either of items
used for an offence or for items resulting from an offence. Another appropriate measure might
be the cancellation or at least suspension of permits or licences that have been granted. In some
cases it might even be prescribed that permits or licences might not be renewed in future due to
committed offences. Another additional penalty may be the confiscation of property used for
the offence and some provisions also contain regulation as to specific compensation or
reimbursement of expenses incurred as a result of the offence. Yet, the overall aim of criminal
sanctions is deterrence rather than retribution.''’ Deterrence can, however, also be achieved by
measures not including criminal sanctions. These are, to name but a few, administrative
measures (directives and withdrawal of authorisation), civil measures (e.g. interdict), and
economic or market based instruments etc.''!

9 Selected Strategies and Action Plans

9.1 National Biodiversity Strategy and Action Plan

Namibia has taken up the challenge of conserving species and ecosystems to limit the
increasing rate of loss of biological diversity by drafting the National Biodiversity Strategy and
Action Plan. The aim of this document is to protect ecosystems, biological diversity and
ecological processes through conservation and sustainable use, thereby supporting the
livelihoods, self-reliance and quality of life of Namibians.''” The Action Plan intends to
provide overall strategic guidance for the implementation of Article 95(1) of the Constitution,
and detailed, practical activities through which sustainable development can be achieved.
Further to this, the Action Plan attempts to provide a national strategic framework for natural
resource management activities, involving biological resource management, also including
trade and economic incentives. It aims to prioritise activities and measures needed to
implement this strategy effectively for the next decade.

The Action Plan also advocates the facilitation of sustainable natural resource management
throughout Namibia as a fundamental theme for development planning; this it proposes to do
through appropriate ecosystem management and land use practices, and the selective,
sustainable harvesting of species. Government is urged to develop monitoring and incentive
systems for sustainable natural resource use. It is proposed that the users themselves become
the monitoring agents, practising adoptive management, since they are the custodians of
resources. Incentive systems should be aimed at making the sustainable management of natural
resources profitable.'"’

9.2 Namibia’s Climate Change Strategy and Action Plan

Namibia’s Proposed Climate Change Strategy and Action Plan was drafted in 2009 and
provides a background to climate change impacts predicted globally, regionally and
nationally.""* It highlights how vulnerable Namibia is in this regard and argues the need for
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climate change adaptation and mitigation. Guiding principles are proposed in the strategy to
guide the planning, development, implementation and monitoring and evaluation of climate
change response activities. The three main responses to climate change, namely adaptation,
mitigation and tackling cross-cutting issues through adaptation and mitigation are highlighted
from a Namibian perspective. Adaption focuses on food security and a sustainable resource
base, on sustainable water resources, on human health and well-being and infrastructure.
Climate change mitigation is addressed through two themes namely sustainable energy
provision and low-carbon development and transport. Cross-cutting issues particularly refer to
capacity building, training and institutional strengthening, research and information needs,
public awareness, participation and access to information, disaster reduction and risk
management, financial resource mobilisation and management, international cooperation and
networking, technology development and transfer, and legislative development. The Action
Plan outlines in detail specifically proposed activities to address each strategic aim through
adaptation or mitigation.

9.3 Aquaculture Strategic Plan

Namibia’s 2004 Aquaculture Strategic Plan''’ was developed to provide guidance on the
regulatory framework, business climate, public acceptability, also on strategies to ensure
training, research, marketing and infrastructure development for aquaculture. The plan outlines
targets for employment creation, investment, training and the value of production. Diverse
needs call for sustainable economies in rural areas, both inland and coastal; improved viability
of non-productive areas; poverty reduction; and pollution prevention supporting renewable
natural resource-based food production. With regard to environmental considerations, the plan
emphasises the importance of site selection prior to developing any aquaculture facility, and
the permanent assessment of good water quality as the most important prerequisites for
successful aquaculture.

9.4 Strategic Action Plan for the Implementation of Renewable Energy

Policies

An important aspect of the meaningful and large-scale introduction of renewable energy
technologies is to ensure sustainable development by promoting broad economic
empowerment, socio-economic development and environmental protection. To this end, this
Strategic Action Plan provides that the Renewable Energy and Energy Efficiency Institute
should co-ordinate institutional cooperation on gender-based energy issues and promote
regionally based broad economic empowerment. Environmental considerations should also
form part of its responsibilities. The plan emphasises that increased population pressure results
in increased pressure on natural resources as rural households often have no choice, but to rely
heavily on wood for energy and shelter; this often happens at the expense of environmental
sustainability. For this reason, it is proposed that the Renewable Energy and Energy Efficiency
Institute assists in the establishment of environmental impact assessments that consider energy
needs within a socio-economic framework. The institute intends to expand the scope of
environmental impact assessments to consider the impact of, for instance, power stations’
emissions to greenhouse gas development, respiratory diseases from household smoke, etc.
within a national, sub-regional, regional and global perspective.

s GRN (2004b).
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9.5 Forestry Strategic Plan

The Forestry Strategic Plan was issued by the Ministry of Environment and Tourism in
1996.""° 1t is the major instrument for implementing the 2001 Development Forestry Policy.
The plan aims to promote development of community level natural forest management, which
includes the community management of riparian forests and woodlands.

10 Funding Mechanisms

Besides the broad number of environmental projects funded by international donors such as the
GEF, a variety of Government-sponsored funds are in place to facilitate social equity and the
promotion of sound environmental management.''” The Solar Revolving Fund is one example.
With regard to funding for environmentally relevant projects, the Environmental Investment
Fund of Namibia (EIF) is of particular importance. The legal foundation of the EIF is the
Environmental Investment Fund of Namibia Act''®. The EIF became operational in 2011 after
the board and the Chief Executive Officer had been appointed and was officially launched in
February 2012, The EIF aims to promote sustainable economic development of Namibia
through investment in and promotion of activities and projects that protect and maintain the
natural and environmental resources of the country. To this end, the EIF procures funds from
international donors for the maintenance of an endowment that will generate a permanent
stream of income, and procure funds within Namibia on an annual basis from conservation
fees and levies. With the generated funds investments in the following areas will be made:

* sustainable use and management of environmental and natural resources;
* maintenance of the natural resource base and ecological processes;

* maintenance of biological diversity and ecosystems for the benefit of all Namibians;
and

* economic improvements in the use of natural resources for sustainable rural and urban
development.

16 GRN (1996).
Cf. GRN (2012:71).
18 No.13 of 2001.
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CHAPTER 5

INTRODUCTION TO INTERNATIONAL
ENVIRONMENTAL LAW

Oliver C. Ruppel

This Chapter deals with several aspects of international environmental law with a focus on
how these relate to the situation in Namibia. It must be stated beforehand that, especially with
regard to the sources of international law, much has been written by internationally-renowned
jurists." However, in order to give an overview of this field of the law as comprehensively as
possible, but within the limits of this publication, this Chapter summarises the most basic
features of international environmental law.

1 The Application of International Law in Namibia

International law has developed rapidly over the past few decades, especially since the dawn of
the UN, when rules and norms regulating activities carried on outside the legal boundaries of
nations were developed. Numerous international agreements — bilateral, regional or
multilateral in nature — have been concluded and international customary rules, as evidence of
a general practice accepted as law, have been established. But how do these sources of
international law apply domestically? In this regard, two approaches can generally be
followed.” The first, the monist approach, assumes that international laws are automatically
incorporated into domestic law; the second, the dualist approach, follows the rule that
international laws are not automatically incorporated into domestic law and therefore require
an act of legal transformation into domestic law.

Article 144 of the Namibian Constitution incorporates international law explicitly as law of the
land and it needs no legislative act to become so.” International law is thus integrated into
domestic law. National authorities and the judiciary in particular can, therefore, apply
international law directly on the national level, before cases are taken to regional or
international judicial or quasi-judicial bodies.* However, international law has to conform to
the Constitution in order to apply domestically. Whenever a treaty provision or other rule of
international law is inconsistent with the Namibian Constitution, the latter will prevail.’

Article 144 also mentions two sources of international law that apply in Namibia: general rules
of public international law and international agreements binding upon Namibia. General rules
of public international law include rules of customary international law, supported and
accepted by a representatively large number of states. The notion of ‘international agreement’
primarily refers to ‘treaty’ in the traditional sense, i.e. international agreements concluded

See for example Sands (2003); Kiss (2004); Dugard (2005).
Cf. Dugard (2005:47f.).

Erasmus (1991:94).

Bangamwabo (2008:168).

Erasmus (1991:94).
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between states in written form and governed by international law,’ but it also includes
conventions, protocols, covenants, charters, statutes, acts, declarations, concords, exchanges of
notes, agreed minutes, memoranda of understanding, and agreements.” Notably, not only
agreements between states, but also those with the participation of other subjects of
international law, e.g. international organisations, are covered by the term ‘international
agreement’. In general, international agreements are binding upon states if the consent to be
party to a treaty is expressed by a signature followed by ratification; or by accession, where the
state is not a signatory to a treaty; or by declaration of succession to a treaty concluded before
such a state existed.

In Namibia, a treaty will be binding in terms of Article 144 if the relevant international and
constitutional requirements have been met in terms of the law of treaties and the Namibian
Constitution. International agreements, therefore, will become Namibian law when they come
into force for Namibia.® The conclusion of or accession to an international agreement is
governed by Articles 32(3)(e), 40(i) and 63(2)(e) of the Namibian Constitution. The Executive
is responsible for conducting Namibia’s international affairs, including entry into international
agreements. The President, assisted by the Cabinet, is empowered to negotiate and sign
international agreements, and to delegate such power. It is required by the Constitution that the
National Assembly agrees to the ratification of or accession to an international agreement.
However, the Constitution does not require the promulgation of an international agreement in
order for it to become part of the law of the land.’

Further to Article 144, Article 96 of the Constitution promotes international cooperation, peace
and security. It also exhorts respect for international law and treaty obligations as a principle of
state policy.

2 Sources of International Environmental Law

The sources of international environmental law are part of the sources of international law in
general. Thus, the international legal regime must be consulted in order to trace the sources of
international environmental law. International law, like national law, knows different types of
law, namely hard law and soft law. Hard law describes those provisions or agreements which
are obligatory in nature and thus binding for those to whom these provisions are applicable.
The opposite of this is the category of soft law, encompassing non-binding texts such as the
Declarations resulting from the Rio and Stockholm Conferences. Soft law has an important
influence in international law because acceptance and compliance often develops into
international customary law. The major problem is to determine the point at which soft law
becomes such law, i.e. hard law. This will be discussed below.

International environmental law comprises both hard law and soft law components. The
sources of international law in general are listed in Article 38 of the Statute of the International
Court of Justice (ICJ), the principal judicial organ of the United Nations:

1. The Court, whose function is to decide in accordance with international law
such disputes as are submitted to it, shall apply:

Definition in Article 1 of the Vienna Convention on the Law of Treaties of 1969, which entered into force
in 1980.
Cf. the definition of ‘treaty’ proposed by the International Law Commission; Article 2(a) of the Draft

Articles on the Law of Treaties, with commentary, available at
http://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf; accessed 15 September 2015.

Erasmus (1991:102f.).
Hinz / Ruppel (2008b:8ff.).
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a. international conventions, whether general or particular, establishing rules
expressly recognised by the contesting states;

b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognised by civilised nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of

the most highly qualified publicists of the various nations, as subsidiary mean
for the determination of rules of law...

Considering that Article 38 of the Statute of the ICJ was first drafted in 1920, these provisions
no longer reflect all the sources of today‘s international law. New developments in respect of
sources of law have to be considered in addition to those recognised in Article 38."" In the
following paragraphs, however, only those four categories of sources of international law as
outlined in Article 38 will be elaborated on, with a focus on their implications for
environmental law-related concerns.

2.1 International Conventions: Multilateral Environmental Agreements
(MEAs)

International conventions or treaties, as referred to in Article 38 of the ICJ, are defined by
Article 2.1(a) of the 1969 Vienna Convention on the Law of Treaties as international
agreements “concluded between States in written form and governed by international law,
whether embodied in a single instrument or in two or more related instruments and whatever
its particular designation”.

International environmental treaties or Multilateral Environmental Agreements (MEAs) as they
are commonly referred to, regulate the relationships between states pertaining to the
environment. Generally, the first objective of any MEA is the protection and conservation of
the environment. However, MEAs will also be beneficial in economic, political or
administrative regard. MEAs can protect public health, improve governance, empower the
public to get involved, increase solidarity, enhance international political respect, and improve
technical and financial assistance and networking.11

As a general rule, MEAs are of a binding nature and are thus to be distinguished from other
non-binding international instruments (soft law), which cannot be enforced, but rather serve a
guiding role. The binding nature of MEAs derives from the pacta sunt servanda principle,
which has been reaffirmed by Article 26 of the Vienna Convention on the Law of Treaties.

Although international law typically focuses on obligations among states, it has the potential to
influence environmental law at the national level. In some cases the parties to such agreements
are international governmental or non-governmental organisations instead of, or in addition to,
states.

2.1.1 How MEAs Are Made

International treaties come into being in a multi-stage process.'* Usually, a draft is the first step
and is drawn up by such international organisations as the United Nations, the African Union,
or the Council of Europe. As the next step, this draft is negotiated by its stakeholders: national

The list of sources of international law can be supplemented by other sources of international law like
duties erga omnes and ius cogens. Estoppel and acquiescence can be added to the list of sources of
international law as well as unilateral legal acts. See Dugard (2005:27).

UNEP (2006a:441.).
Cf. Sands (2003:1281£f.); Dugard (2005:408ft.).
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delegations including Government officials, scientists, and representatives of NGOs. The
negotiation phase is closed by the adoption of an agreed text, which is subsequently signed by
the representatives of the state who have been commissioned to this effect by their
Government. Certain treaties are signed after the closing session of the negotiations during a
determined period. After the end of such period non-contracting states can adhere or accede to
the treaty. After the signature of a treaty follows the ratification, which takes place at the
national level and according to domestic law. National law stipulates, usually, that a treaty
should be ratified by the head of the state after approval by parliament or accepted by the
executive. How an MEA becomes applicable under national law depends on the constitutional
provisions of the country in question. It follows either a monist or a dualist approach, as
explained earlier in this chapter."”’ The ratification process is in most cases concluded by the
deposit of an instrument of ratification,'* approval or other communication to the secretariat of
an international organisation and the treaty subsequently enters into force on a date determined
by the treaty itself, in most cases after a certain number of instruments of ratification have been
deposited or after a specific period of time has elapsed.

2.1.2 The General Scope of MEAs

International environmental law may be established on the global level, containing rules
applicable for the entire, or at least almost the entire, international community."> At regional
level, international law creates a legal framework for a specific region, such as European
environmental law (e.g. EC guidelines) or similarly within the African Union.'® A regional or
continental scope may of course again be subdivided into smaller regional blocs, such as the
legal framework of the Southern African Development Community (SADC), often referred to
as the sub-regional level.'” Bilateral environmental agreements are international treaties
usually concluded between two states with shared natural resources such as rivers, lakes or
parks.

As has been outlined, the geographic coverage of international agreements is one reason for the
broad scope of international environmental law. One other reason is the variety of different
sectors covered by this field of the law, such as water, land, biological diversity, air and
climate, to name only a few. Thus, the number of international agreements directly or
indirectly pertinent to the environment is extraordinarily high'® and no other area of law has

For a more detailed discussion on the relationship between international and municipal law see Dugard
(2005:471t.). Namibia follows the monist approach by virtue of Article 144 of the Constitution as has been
stated earlier in this chapter.

Usually a document issued by the respective state, which states that the treaty has been ratified.

MEAs with effectively whole world membership include the Convention of Biological Diversity (CBD)
and its protocol, the 2000 Cartagena Protocol on biosafety; the 1971 Ramsar Convention on Wetlands of
International Importance; and the 1973 Washington Convention on International Trade in Endangered
Species of Wild Flora and Fauna (CITES) among others.

The MEA most relevant for Africa is the African Convention on the Conservation of Nature and Natural
Resources. For certain aspects of the implementation of AU law on national level see Dinokopila
(2015:4791t.).

The SADC Protocols pertinent to environmental issues are such sub-regional environmental agreements.

Kiss (2004:41) speaks of more than one thousand. UNEP’s 2005 Register of International Treaties and
other agreements in the field of the environment has 272 environmental agreements, not including bilateral
agreements or treaties, where the focus is on other issues but which establish environmental obligations,
such as the GATT/WTO or regional free trade agreements. The International Environmental Agreements
website lists 1260 Multilateral Environmental Agreements, 1599 Bilateral Environmental Agreements, 249
Other (non-multi, non-bi) Environmental Agreements, 217 Multilateral Environmental Non-binding
Instruments (non-agreements), 206 Bilateral Environmental Non-binding Instruments (non-agreements),
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generated such a large body of conventions on a specific topic as international environmental
law has in the past decades.

2.1.3 Typical Structure of MEAs

Many MEAs do have common characteristics, use the same legal techniques and often have a
similar structure.”” Like other international treaties, MEAs are typically arranged as follows:
The Preamble, which can be helpful in interpreting the treaty, explains the motivations of the
contracting parties but contains in itself no obligatory rules. The main part of a MEA includes
substantive rules that define the obligations of the parties, measures of implementation,
institutional provisions (e.g. to create treaty bodies such as the Conference of the Parties) and
closing measures concerning the life of the treaty itself. Many MEAs have Annexes, which
contain specific regulations concerning technical details such as lists of substances or
activities, pollution standards, lists of protected species, etc.

2.1.4 Compliance and Enforcement of MEAs

Compliance with and enforcement of MEAs™ are, as in other fields of the law, essential for
ensuring that MEAs are not simply pieces of paper.

Compliance, meaning the fulfilment by the contracting parties of their obligations under
MEAs, is ensured by different legal means. Compliance measures can be adopted by states or
the secretariats and conferences of parties of specific MEAs, and MEAs themselves do often
contain provisions on compliance or non-compliance for that matter.”’ The competent body of
a MEA® can, where authorised to do so, regularly review the overall implementation of
obligations under the MEA and examine specific difficulties.

MEAs have to be implemented by parties to the agreement by enacting and promulgating
relevant laws, regulations, policies, and other measures and initiatives to meet their
obligations. International organisations have developed general guidelines on compliance and
enforcement of MEAs.” Compliance with MEAs is inter alia enhanced through national
implementation plans, including monitoring and evaluation of environmental improvement;
reporting and verification; establishment of compliance committees with appropriate expertise;
and inclusion of compliance provisions and mechanisms within the MEA.**

and 96 Other (non-multi, non-bi) Environmental Non-binding Instruments (non-agreements), see
http://iea.uoregon.edu/page.php?query=home-contents.php; accessed 15 September 2015.

Cf. Kiss (2004:42).

20 For a detailed discussion on compliance and enforcement regarding MEAs see UNEP (2006a).

2 See for example Article 34 of the Cartagena Protocol on Biosafety, Article XII of the Convention on

International Trade in Endangered Species of Wild Fauna and Flora (CITES), or Article 18 of the Kyoto
Protocol to the UNFCCC in connection with Decision 27/CMP.1 on the Procedures and mechanisms
relating to compliance under the Kyoto Protocol; available at
http://unfccc.int/resource/docs/2005/cmp1/eng/08a03.pdf#page=92; accessed 15 September 2015.

Such as the Conference of Parties, with a secretariat, established under Articles 23-25 of the Convention on
Biological Diversity.

In 2002, UNEP has adopted the Guidelines on Compliance with and Enforcement of Multilateral
Environmental Agreements; other relevant guidelines include the 1999 Caribbean Guidelines for MEA
Implementation; the 2002 Guiding Principles for Reform of Environmental Enforcement Authorities in
Transition Economies of Eastern Europe, Caucasus and Central Asia (EECCA), developed by EECCA
Member States and the Organisation for Economic Cooperation and Development (OECD); or the 2003
Guidelines for Strengthening Compliance with and Implementation of Multilateral Environmental
Agreements (MEAs) in the ECE (UN Economic Commission for Europe) Region.

Cf. the 2002 UNEP Guidelines on Compliance with and Enforcement of Multilateral Environmental
Agreements.

22
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The effectiveness of MEAs has to be subject to review. In this regard, monitoring, involving
the collection of data, reporting, requiring parties to make regular, timely reports on
compliance, using an appropriate common format, or verification of data and technical
information in order to assist in ascertaining whether a party is in compliance, may be adequate
measures in terms of strengthening compliance. State parties may be obliged to undertake to
submit reports on the measures they have adopted which give effect to the rights recognised in
the MEAs and on the progress made. Article 26 of the Convention on Biological Diversity
(CBD) is one example for review under a MEA. Parties are thereby required to report to the
Conference of the Parties (COP) on measures taken to implement the convention and their
effectiveness in achieving the objectives of the convention. One major problem regarding
national reports under international agreements in general is the issue of non-submission by the
respective deadlines, due to various reasons, including limited human, technical, and financial
resources. Taking again the CBD as an example, it can be observed that as of 14 September
2015% only 155 out of 196 CBD parties had submitted the fifth national report that was due on
31 March 2014.%° Namibia has submitted all five national reports under the CBD.

Provisions for settlement of disputes complement the provisions aimed at compliance with an
agreement. Several forms of dispute settlement mechanisms, including good offices,
mediation, conciliation, fact-finding commissions, dispute resolution panels, arbitration and
other possible judicial arrangements are available depending on the specific provisions
contained in the applicable MEA. The primary judicial organ of the United Nations is one
competent body to hear certain disputes on environmental issues. Other environmental judicial
bodies include the Law of the Sea Tribunal, or the International Court of Environmental
Arbitration and Conciliation.

While compliance generally applies to the international context, enforcement applies to the
national context. Enforcement can be described as the range of procedures and actions
employed by a state, its competent authorities and agencies to ensure that organisations or
persons, potentially failing to comply with environmental laws can be brought or returned into
compliance and/or punished through civil, administrative or criminal action.”” Enforcement is
essential to secure the benefits of MEAs, protect the environment, public health and safety,
deter violations, and encourage improved performance.”® Enforcement encompasses a set of
legal measures which can be applied. Such measures include the adoption of laws and
regulations, monitoring outcomes, and various enabling activities and steps that a state may
take within its national territory to ensure implementation of an MEA. Furthermore, good
enforcement programmes reinforce the credibility of environmental protection efforts and the
legal system that supports them and ensures fairness for those who willingly comply with
environmental requirements.”

Effective enforcement can inter alia be achieved by providing for responses in cases of
contraventions of national environmental laws and regulations implementing multilateral
environmental agreements (environmental law violations) or in cases of violations or breaches
of national environmental laws and regulations that a state determines to be subject to criminal
penalties under its national laws and regulations (environmental crimes).

25
26
27
28
29

According to http://www.cbd.int/reports/; accessed on 14 September 2015.

See http://www.cbd.int/reports/search/?type=nr-04; accessed on 14 September 2015.
UNEP (2006a:294).

UNEP (2006a:289t.).

UNEP (2006a:33).
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2.2 International Customary Law

International customary law encompasses norms and rules that countries follow as a matter of
custom and they bind all states in the world.*® It is, however, not clear-cut when exactly a
principle becomes customary law and thus binding, a situation, which has led to, disputes
among states.

Two criteria have, however, crystallised with regard to the requirements for a rule to become
international customary law.’' The prerequisite for the first criterion, namely that of settled
practice (usus), is a constant and uniform usage or widespread acceptance of a rule. The
acceptance of an obligation to be bound (opinio juris sive necessitatis) is the second criterion.*”

Many international customary law rules relevant for the field of environmental law have been
developed.® The principle that no state may use or permit to use its territory in such a manner
as to cause injury to the territory of another state has for example become a principle of
international customary law. This principle goes back to the Trail Smelter Arbitration in 1941°*
and was taken up by the Stockholm Declaration, repeated in the Rio Declaration and
reaffirmed in the Nuclear Weapons Case.>

The duty to warn other states promptly about emergencies of an environmental nature and
environmental damages to which another state or states may be exposed is contained in the
1978 Principles Concerning Shared Resources, drafted by UNEP, and also contained in Article
192 of the 1982 UN Convention on the Law of the Sea. This duty was neglected by the
Government of the Soviet Union in the case of the Chernobyl disaster in 1986. As a
consequence, the 1986 Convention on Early Notification of a Nuclear Accident was adopted,
which in Article 2 explicitly imposes a duty upon states to notify those states which are or may
be physically affected of a nuclear accident.

2.3 General Concepts and Principles of International Environmental

Law
A wide range of general principles guide law and policy on issues pertaining the environment,
on the national and international level. Most of these principles go hand in hand with many
overlaps and in their entirety they provide for the fundamental framework with regard to
environmental protection.

Sands (2003:143f.).

These criteria, which are being applied by national courts as well, have been developed by international
jurisprudence inter alia in the following cases: Asylum case 1950 ICJ Reports 266; North Sea Continental
Shelf Case (West Germany v The Netherlands and Denmark) 1969 1CJ Reports 3; Nicaragua Case
(Nicaragua v US) 1986 ICJ Reports 14.

For a detailed discussion see Sands (2003:1431f.) or Dugard (2005:29ft.).

For further reference see Sands (2003: 147ff.) and Kiss (2004:49).

Trail Smelter Arbitration (1938/1941) 3 RIAA 1905 Arbitral Tribunal: US and Canada.
Advisory Opinion, ICJ Rep. 1996, 226 ff. at para 64 ff.

32
33
34
35

61



Oliver C. Ruppel

Overview of General Concepts and Principles of International
Environmental Law

e State sovereignty *  Good governance
*  Cooperation »  Sustainable development, integration and
»  Preservation and protection of the interdependence
environment * Inter-generational and intra-generational
e Precaution equity
e Prevention *  Responsibility for trans-boundary harm
e Polluter pays principle *  Transparency, public participation and
* Information and assistance in access to information and remedies
environmental emergencies e Common concern for humanity
e Information and consultation in cross- *  Rights of future generations
boundary relations *  Common heritage of mankind
*  The rights of individuals: information, e Common but differentiated
participation and access to justice responsibilities

*  Access and benefit sharing regarding
natural resources

Several concepts provide the foundation of international environmental law. The protection of
rights of future generations can be seen as one of the key drivers of environmental protection
and international environmental law and many international conventions express an obligation
to protect the environment for present and future generations.

The single most important among the concepts framing international environmental law,
especially for developing countries is probably the concept of sustainable development,
which has been defined in the 1987 Report of the World Commission on Environment and
Development as “development that meets the needs of the present without compromising the
ability of future generations to meet their own needs.””® Sustainable development is thus
composed of a variety of interrelated aspects, including economic and social development and
environmental protection.’” Closely related to the concept of sustainable development is the
concept of common concern of humanity. To protect the common concern of humanity
might impose obligation on states and can support or limit individual rights and freedoms. The
common concern of humanity is materialised in the concept of common heritage of mankind
with the underlying idea that the general concern of humanity should be safeguarded by special
legal regimes applied to specific areas and sites such as the Antarctica or sites which can be
considered forming essential parts of the cultural heritage of humanity.

One of the oldest principles of general international law is that of state sovereignty. This
principle acknowledges that the state has exclusive jurisdiction on its territory, that the state is
the only authority which can adopt obligatory legal rules for its territory, that the state has the
executive power (administration, police), and that its tribunals are the only ones competent to
judge litigation.”® Especially with regard to environmental issues, the principle of state
sovereignty faces several challenges, as, for example, pollution of the sea, rivers, lakes and the
air and the migrating of species across territorial borders do not adhere to national territorial
jurisdictions. It is therefore necessary that treaties and international customary law impose

36
37
38

World Commission on Environment and Development (1987).
For a detailed analysis see Voigt (2009).
Sands (2003:235ft.).
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limitations on the sovereignty of states. In the so-called Sutherland Report,* sovereignty is
described as one of the “most used and also misused concepts of international affairs and
international law”. Acceptance of almost any treaty involves a transfer of a certain amount of
decision-making authority away from states, and towards some international institution.
Generally, this is exactly why sovereign nations agree to such treaties: they realise that the
benefits of cooperative action that a treaty enhances are greater than the circumstances that
exist otherwise.*’ It is undeniable that discrete, territorially bound state units no longer have
exclusive control over the process of governance pertaining to the societies that live in their
respective territories. In this context, governance has come to be conceptualised in multilevel
terms,*" as power has become widely dispersed among a range of institutions and actors.
The general international obligation to cooperate with others in order to resolve problems
concerning the international community is essential to conserve the environment entirely and
globally.** This general principle is contained in and elaborated on in many MEAs, for
example in Article 5 of the Convention of Biological Diversity (CBD), which underlines the
importance of this principle. Cooperation is essential in order to rationally use shared
resources; to eradicate poverty as a requirement for sustainable development; to strengthen
capacity building by transfer of knowledge, information and technology; and also in order to
secure funding and financial assistance.
The general principle of prevention can be considered the single most important intention of
environmental law. The prevention principle dictates that action must be taken at an early
stage, and if possible, before damage occurs. Legal mechanisms to meet the requirements of
the prevention principle include the assessment of environmental harm (Environmental Impact
Assessment), licensing or authorisation, the adoption of national and international standards, or
the adoption of preventative strategies and policies.
Like the prevention principle, the precaution principle seeks to avoid environmental harm,
but it is to be applied when the consequences of non-action can be particularly serious or
irreversible. The precautionary approach aims to provide guidance in the development and
application of environmental law where there is scientific uncertainty and has been formulated
in Principle 15 of the Rio Declaration on Environment and Development as follows:

In order to protect the environment, the precautionary approach shall be widely applied

by States according to their capabilities. Where there are threats of a serious or

irreversible damage, lack of full scientific certainty shall not be used as a reason for

postponing cost-effective measures to prevent environmental degradation.43

Another important principle with more economic background which has found its way into
various MEAs and national environmental enactments is the polluter pays principle which
seeks to impose the costs related to environmental harm on the person responsible for the
pollution. The polluter pays principle is a means of allocating costs of pollution prevention and
control measures to encourages the rational use of limited natural resources.

The principle of common but differentiated responsibilities as laid down in Principle 7 of
the Rio Declaration is reflected in various environmental agreements, such as the United
Nations Convention on Climate Change (Article 3(1)). The principle of common but

39
40
41
42
43

Sutherland et al. (2005).
Ibid.

Cf. Winter (2006).
Sands (2003:249ft.).
Ibid:267.
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differentiated responsibilities is composed of the common responsibility of states for the
protection of the environment and of the acknowledgement of difference in contributions of
states to environmental degradation, and the different ability to address such degradation. The
different responsibilities are translated into differential obligations for states.
At the international and national levels, there has been increased recognition of the special
needs of indigenous communities for access to benefits of the natural resources on which they
rely for their livelihood. Their participation in both decision-making and in management is of
high importance for the protection of local ecosystems because of their traditional knowledge
and environmental awareness. The principle of access and benefit sharing of natural
resources has been taken up in Principle 22 of the Rio Declaration:

Indigenous people and their communities, and other local communities, have a vital role

in environmental management and development because of their knowledge and

traditional practices. States should recognise and duly support their identity, culture and

interests and enable their effective participation in the achievement of sustainable
development.

The principle is also reflected in Article 8(j) of the Convention on Biological Diversity, which
imposes on states the obligation to respect, preserve and maintain knowledge, innovations and
practices of indigenous people and local communities, to encourage the equitable sharing of
the benefits arising from the utilisation of indigenous knowledge, innovations and practices.
Transparency and access to information are both required in order to guarantee effective
public participation and sustainable development. Public participation in the context of
sustainable development requires, among others, the opportunity to hold and express opinions,
and to seek, receive and impart ideas. And it also requires a right of access to the reported,
comprehensible and timely information held by governments and industrial concerns, on
economic and social policies regarding the sustainable use of natural resources and the
protection of the environment, without imposing undue financial burdens on applicants for
information, and with adequate protection of privacy and business confidentiality. Conducting
environmental impact assessments, with broad public participation in terms of access to
information, and the right to make submissions on environmental and impact statements, is one
legal mechanism to ensure public participation rights.
Rio Declaration Principle 10 refers to participation rights as follows:

Environmental issues are best handled with the participation of all concerned citizens, at

the relevant level. At the national level, each individual shall have appropriate access to

information concerning the environment that is held by public authorities, including

information on hazardous materials and activities in their communities, and the

opportunity to participate in decision-making processes. States shall facilitate and

encourage public awareness and participation by making information widely available.

Effective access to judicial and administrative proceedings, including redress and remedy,

shall be provided.

2.4 Judicial Decisions and Teachings

International environmental law also incorporates the opinions of international courts and
tribunals. While there are few such courts and tribunals and they have limited authority, their
decisions carry much weight with legal commentators and are quite influential on the
development of international environmental law. Such courts are: the International Court of
Justice (ICJ); the Law of the Sea Court; the World Trade Organisation’s Dispute Settlement
Body (DSB); as well as regional treaty tribunals.

64



INTRODUCTION TO INTERNATIONAL ENVIRONMENTAL LAW

Other sources of international law are texts by some of the best-qualified legal scholars. In the
jurisprudence of international judicial bodies writings of jurists do also play a role. Examples
of this are the Nuclear Test Case™ and the Gab¢ikovo-Nagymaros Project case®, which have
without any doubt been influenced by academic and other writings.

3 Multilateral Environmental Agreements Relevant to Namibia*

Namibia is a state party to a large number of MEAs. This emphasises Namibia’s strong
environmental commitment. Every membership of a MEA brings about benefits as well as
obligations for Namibia. Aside from the immediate benefits of advanced environmental
protection, there are also long-term effects. For instance environment-related public health
problems with a bearing on development are dealt with proactively and internationally.*” Many
MEAs improve environmental governance and generally promote transparency, participatory
decision-making, accountability, conflict resolution, and have an indirect positive influence in
terms of democratisation processes in any given developing country context. In some cases, it
is beneficial to become a party to a MEA in order to obtain financial assistance for addressing
environmental problems, and, more importantly, MEAs may also facilitate technical
assistance, for example through knowledge and technology transfer.

There are also obligations. A significant amount of human, technical and financial resources is
needed to ensure implementation of MEAs. In order for a MEA to have an impact on the
ground, legislation, administrative measures, and capacity building for implementation and
enforcement at the local and national levels are essential.

The following table lists major international treaties and related instruments in the environment
field, to which Namibia is a party*®, and gives an overview of Namibia’s obligations under
international environmental law.

H ICJ Legality of the Threat or Use of Nuclear Weapons; Request for Advisory Opinion by the General

Assembly of the United Nation, 8 July 1996. Another example is the case on maritime delimitation in the
area between Greenland and Jan Mayden Denmark v Norway 1CJ 14 June 1993 separate opinion by
Weeramantry available at http://www.icj-
cij.org/docket/index.php?p1=3&k=e0&case=78&code=gjm&p3=4; accessed 15 September 2015.

ICJ Gabcikovo-Nagymaros Project (Hungary/Slovakia), 25 September 1997. Judgement available at
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=8d&case=92&code=hs&p3=4; accessed 15
September 2015.

The information for this Section is based on UNEP’s Register of international treaties and other agreements
in the field of the environment. UNEP (2005c). A directory of major multilateral environmental agreements
classified by global/regional scope and an overall chronological listing beginning from 1933 and an index
of major non-legally binding instruments developed at UNEP (or under the aegis of UNEP) is available at
http://www.unep.org/law/Law_instruments/index.asp; accessed 12 November 2010. See also the
International Environmental Agreements Database at
http://iea.uoregon.edu/page.php?file=home.htm&query=static; accessed 15 September 2015.

UNEP (2006a:44).

For a more comprehensive and detailed list of MEAs to which Namibia has taken membership actions see
the International Environmental Agreements (IEA) Database Project at
http://iea.uoregon.edu/page.php?query=country_members&country_preferred=Namibia; accessed 15
September 2015.
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Treaty/Agreement Particularities Namibian Participation
Place of Date of | Entry into 49 Entry into
Treaty / Agreement Adoption Adoption Force Type Date Force
. . Rio de
International Convention for the Janeiro, 14.05.1966 | 21.03.1969 R 10.11.1999 | 10.11.1999
Conservation of Atlantic Tunas Brazil

Convention on Wetlands of
International Importance Especially | Ramsar, Iran | 02.02.1971 | 21.12.1975 Ac 23.08.1995 | 23.12.1995
as Waterfowl Habitat

Convention Concerning the

Protection of the Worlds Cultural New York, | 16 11,1972 | 17.12.1975 At | 06.04.2000 | 06.04.2000
. USA
and Natural Heritage
Convention on International Trade in .
. . Washington
Endangered Species of Wild Fauna 03.03.1973 | 01.07.1975 Ac 18.12.1990 | 18.03.1991
D.C., USA
and Flora
Protocol of 1978 Relating to the
International Convention for the London, UK | 17.02.1978 | 02.10.1983 S 18.03.2003 | 18.03.2002
Prevention of Pollution from Ships,
1973
Convention on the Physical Vienna,
Protection of Nuclear Material Austria 26.10.1979 | 08.02.1987 Ac 02.10.2002 | 01.11.2002

Convention on the Conservation of Canberra,

Antarctic Marine Living Resources Australia 20.05.1980 1 07.04.1982 Ac 29.06.2000 | 29.06.2000

. . . Montego
United Nations Convention on the | p 10.12.1982 | 16.11.1994 | R 10.12.1982 | 18.04.1983
Law of the Sea Jamaica

Protocol to Amend the Convention
on Wetlands of International
Importance Especially as Waterfowl
Habitat

Paris, France | 03.12.1982 | 01.10.1986 Ac 23.08.1995 | 23.08.1995

Vienna Convention for the Protection | Vienna,

of the Ozone Layer Austria 22.03.1985 | 22.09.1988 Ac 20.09.1993 | 20.09.1993

Montreal Protocol on Substances that | Montreal,

Deplete the Ozone Layer Canada 16.09.1987 | 01.01.1989 Ac 20.09.1993 | 20.09.1993

Basel Convention on the Control of
Trans-boundary Movements of
Hazardous Wastes and their Disposal

Basel,

. 22.03.1989 | 05.05.1992 Ac 15.05.1995 | 15.05.1995
Switzerland

[London] Amendment to the
Montreal Protocol on Substances that | London, UK | 29.06.1990 | 10.08.1992 R 06.11.1997 | 06.11.1997
Deplete the Ozone Layer

United Nations Framework New York,

Convention on Climate Change USA 09.05.1992 | 21.03.1994 S/R 12.06.1992 | 16.05.1995
Rio de

Convention on Biological Diversity | Janeiro, 05.06.1992 | 29.12.1993 S/R 12.06.1992 | 16.05.1997
Brazil

Protocol of 1992 to Amend the
International Convention on Civil
Liability for Oil Pollution Damage
1969

London, UK | 27.11.1992 | 30.05.1996 Ac 18.12.2002 | 18.12.2003

9 Ratification (R); Accession (Ac); Acceptance (At); Signature (S); Consent to be bound (P).
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Treaty/Agreement Particularities Namibian Participation
Place of Date of | Entry into 49 Entry into
Treaty / Agreement Adoption Adoption Force Type Date Force
Protocol of 1992 to Amend the
International Convention on the
Establishment of an International London, UK | 27.11.1992 | 30.05.1996 Ac 18.12.2002 | 18.12.2003
Fund for Compensation for Oil
Pollution Damage, 1971
[Copenhagen] Amendment to the Copenhagen
Montreal Protocol on Substances that P 81 95.11.1992 | 14.06.1994 At 28.07.2003 | 28.07.2003
Denmark
Deplete the Ozone Layer
Convention on the Prohibition of the
Development, Production, .
Stockpiling and Use of Chemical Paris, France | 13.01.1993 | 29.04.2997 S/R 13.01.1993 | 24.11.1995
Weapons and their Destruction
Agreement to Promote Compliance
with International Conservation and 1 p o gty 29.11.1993 | 24.04.2003 | Ac | 07.08.1998 | 07.08.1998
Management Measures by Fishing
Vessels on the High Seas
United Nations Convention to
Combat Desertification in those
Countries Experiencing serious Paris, France | 17.06.1994 | 26.12.1996 S/R 24.10.1994 | 16.05.1997
Drought and/or Desertification,
Particularly in Africa
Agreement Relating to the
Implementation of Part XI of the New York,
United Nations Convention on the USA 28.07.1994 | 28.07.1996 S/P 29.07.1994 | 28.07.1995
Law of the Sea of 10 December 1982
Agreement for the Implementation of
the Provisions of the United Nations
Convention on the Law of the Sea New York
Relating to the Conservation and USA > 104.08.1995 | 11.12.2001 S/R 19.04.1996 | 08.04.1998
Management of Straddling Fish
Stocks and Highly Migratory Fish
Stocks
Comprehensive Nuclear-Test-Ban | New York, |1 09 1996 | Not yet S/R | 24.09.1996 | 29.06.2001
Treaty USA
Kyoto Protocol to the United Nations Kyot
Framework Convention on Climate | > - 11.12.1997 | 16.02.2005 |  Ac | 04.09.2003 | 04.09.2003
Japan
Change
Convention on the Law of Non- New York
Navigational Uses of International USA > 121.05.1997 | Not yet S/R 19.05.2000 | 29.08.2001
Watercourses
Cartagena Protocol on Biosafety to Montreal
the Convention on Biological ’ 29.01.2000 | 11.09.2003 S/R 24.05.2000 | 10.02.2005
. . Canada
Diversity
Convention on the Conservation and Windhoek
Management of Fishery Resources in o 20.04.2001 | 13.04.2003 S/R 20.04.2001 | 26.02.2002
. Namibia
the South-East Atlantic Ocean
Stockholm Convention on Persistent | Stockholm, o) o5 7901 | 17052004 |  Ac | 24.06.2005 | 24.06.2005
Organic Pollutants Sweden

67




Oliver C. Ruppel

Treaty/Agreement Particularities Namibian Participation
Place of Date of | Entry into 49 Entry into
Treaty / Agreement Adoption | Adoption Force Type Date Force

International Treaty on Plant Genetic

Resources for Food and Agriculture Rome, Italy | 03.11.2001 | 29.06.2004 S/R 09.11.2001 | 07.10.2004

World Health Organisation
Framework Convention on Tobacco
Control

Geneva,

. 21.05.2003 | 27.02.2005 S/R 29.01.2004 | 07.11.2005
Switzerland

The above table shows, that the list of MEAs to which Namibia is a party is long and it would
go beyond the scope of this publication to discuss all the above-mentioned agreements.
However, some of the most important MEAs will be introduced briefly in the following
section.

The 1971 Convention on Wetlands of International Importance Especially as Waterfowl
Habitat (Ramsar) was adopted to stem the progressive encroachment on and loss of wetlands
now and in the future, recognising the fundamental ecological functions of wetlands and their
economic, cultural, scientific and recreational value. Parties to the Convention are required to
designate at least one national wetland for inclusion in a ‘List of Wetlands of International
Importance’ and to consider their international responsibilities for conservation, management
and wise use of migratory stocks of wildfowl. Furthermore, parties establish wetland nature
reserves, cooperate in the exchange of information and train experts for wetland management.
Conferences on the conservation of wetlands and water-fowl are to be convened as the need
arises.

The 1972 Convention Concerning the Protection of the World’s Cultural and Natural
Heritage intends to establish an effective system of collective protection of the cultural and
natural heritage of outstanding universal value, organised on a permanent basis and in
accordance with modern scientific methods. Each state party recognises that the duty of
identification, protection, conservation and transmission to future generations of the cultural
and natural heritage belongs primarily to state parties, which commit themselves to integrate
the protection of their heritage into comprehensive planning programmes, to set up services for
the protection of their heritage, to develop scientific and technical studies and to take necessary
legal, scientific, administrative and financial steps to protect their heritage, and to assist each
other in the protection of the cultural and natural heritage. The Convention establishes a World
Heritage Committee, to which each party will submit an inventory of its national heritage and
which will publish a “World Heritage List’ and a ‘List of World Heritage in Danger’. A World
Heritage Fund is established, financed by the parties and other interested bodies.

The 1973 Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES) aims to protect certain endangered species from over-exploitation by means of
a system of import-export permits. The Convention includes animals and plants whether dead
or alive, and any recognisable parts or derivatives thereof. Appendix I to the Convention
covers endangered species, trade in which is to be tightly controlled; Appendix II covers
species that may become endangered unless trade is regulated; Appendix III covers species that
any party wishes to regulate and requires international cooperation to control trade therein; and
Appendix IV contains model permits. Permits are required for species listed in appendices I
and II stating that export/import will not be detrimental to the survival of the species. The
CITES Secretariat is administered by UNEP and is located in Geneva, Switzerland.

The 1980 Convention on the Conservation of Antarctic Marine Living Resources intends
to safeguard the environment and protect the integrity of the ecosystem of the seas surrounding
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Antarctica and to conserve Antarctic marine living resources. A Commission for the
Conservation of Antarctic Marine Living Resources is established to inter alia facilitate
research into and comprehensive studies of Antarctic marine living resources and the Antarctic
marine ecosystems; to compile data on the status of and changes in populations of Antarctic
marine living resources, and on factors affecting the distribution, abundance and productivity
of harvested species and dependent or related species or populations; to ensure the acquisition
of catch and effort statistics on harvested populations; to identify conservation needs and
analyse the effectiveness of conservation measures; to formulate, adopt and revise
conservation measures on the basis of the best scientific evidence available; and to implement
a system of observation and inspection.

The 1982 United Nations Convention on the Law of the Sea (UNCLOS) was adopted to set
up a comprehensive new legal regime for the sea and oceans and, as far as environmental
provisions are concerned, to establish material rules concerning environmental standards as
well as enforcement provisions dealing with pollution of the marine environment.

The 1985 Vienna Convention for the Protection of the Ozone Layer aims to protect human
health and the environment against adverse effects resulting from modifications of the ozone
layer. Parties undertake to cooperate in research concerning substances and process that
modify the ozone layer and the effects on human health and the environment of such
modifications, and on alternative substances and technologies; and in systematic observation of
the state of the ozone layer. Furthermore, parties commit themselves to cooperate in
formulation and implementation of measures to control activities that cause adverse
modifications of the ozone layer, and, particularly, the development of protocols for such
purposes, and to exchange scientific, technical, socio-economic, commercial and legal
information relevant to the Convention, and cooperate in the development and transfer of
technology and knowledge. The Convention has two annexes setting forth important issues for
scientific research on and systematic observation of the ozone layer and describing the kinds of
information to be collected and shared under its terms.

The 1992 United Nations Framework Convention on Climate Change (UNFCCC) was
adopted to regulate levels of greenhouse gas concentration in the atmosphere, so as to avoid
the occurrence of climate change on a level that would impede sustainable economic
development, or compromise initiatives in food production. The parties are to protect the
climate system for present and future generations. The Convention recognises that developing
countries should be accorded appropriate assistance to enable them to fulfil the terms of the
Convention. The parties should work in cooperation so as to obtain maximum benefit from
initiatives in the control of the climate systems. National inventories on greenhouse gas
emissions have to be prepared by the parties and programmes for the control of climate change
have to be formulated and implemented. It is further provided to undertake cooperation in
technology for the control of change in the climate system; incorporate suitable policies for the
control of climate change in national plans; and to undertake education and training policies
that will enhance public awareness in relation to climate change. The developed country
parties (and other parties listed in Annex I) commit themselves to take special measures to
limit their anthropogenic emissions of greenhouse gases, and to enhance the capacity of their
sinks and reservoirs for the stabilisation of such gases. The developed country parties (and
other parties listed in Annex II undertake to accord financial support to developing country
parties, to enable the latter to comply with the terms of the Convention. The Convention
establishes a Conference of Parties to be the supreme body of the Convention and to oversee
the implementation.
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The 1992 Convention on Biological Diversity (CBD) aims at conserving biological diversity,
promoting the sustainable use of its components, and encouraging equitable sharing of the
benefits arising out of the utilisation of genetic resources. Such equitable sharing includes
appropriate access to genetic resources, as well as appropriate transfer of technology, taking
into account existing rights over such resources and such technology. The CBD confirms the
principle of national sovereignty over domestic natural resources, subject to respect for the
rights of other states, but places a duty on parties to conserve biological diversity within their
jurisdiction, as well as outside their jurisdiction in certain cases. The CBD provides for the
cooperation between state parties, in preserving biological diversity in areas out of national
jurisdiction and confers on state parties the responsibility for the formulation and
implementation of strategies, plans or programmes for the conservation and sustainable use of
biological diversity. Furthermore, state parties are required to monitor the elements of
biological diversity, determining the nature of the urgency required in the protection of each
category, and in sampling them, in terms of the risks to which they are exposed. One further
obligation on states by the CBD is to provide for research, training, general education and the
fostering of awareness, in relation to measures for the identification, conservation and
sustainable use of biological diversity and for environmental impact assessment of projects that
are likely to have significant adverse effects on biological diversity. Further important
provisions of the CBD relate to access to genetic resources; access to transfer of technology,
for application in the conservation and sustainable use of biological diversity; and on financial
resources. The CBD establishes a Conference of Parties, with a Secretariat, to keep the
implementation of the Convention under review.

The 1994 United Nations Convention to Combat Desertification in those Countries
Experiencing serious Drought and/or Desertification, Particularly in Africa intends to
combat desertification and mitigate the effects of drought in the countries affected through
effective action at all levels supported by international cooperation and partnership
arrangements in the framework of an integrated approach which is consistent with Agenda 21,
with a view to contributing to the achievement of sustainable development in those areas. This
Convention ensures participation of the public in relevant decision-making processes,
facilitates national and local action, improves international cooperation and coordination,
emphasises developing cooperation among various levels of actors in a country for sustainable
use of land and water resources, and takes into full consideration the special needs and
circumstances of affected developing countries.
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CHAPTER 6

ENVIRONMENTAL LAW IN THE
AFRICAN UNION (AU)

Oliver C. Ruppel

1 Introduction

The historical foundations of the African Union (AU) originated in the Union of African
States, an early confederation that was established in the 1960s. The Organisation of African
Unity (OAU) was established on 25 May 1963. On 9 September 1999, the heads of state and
governments of the OAU issued the Sirte Declaration,' calling for the establishment of an
African Union. The Declaration was followed by summits in Lomé in 2000, when the
Constitutive Act of the African Union was adopted, and in Lusaka in 2001, when the Plan for
the Implementation of the African Union was adopted. During the same period, the initiative
for the establishment of the New Partnership for Africa's Development (NEPAD) was also
established. The African Union was launched in Durban on 9 July 2002 by the then South
African President, Thabo Mbeki,2 at the first session of the Assembly of the African Union.
The Union’s administrative centre is in Addis Ababa, Ethiopia and the working languages are
Arabic, English, French, Portuguese, and Swabhili. The African Union has 54 member states
with Morocco being the only African State that is not a member. Geographically, the African
Union covers an area of 29,757,900 km? and the United Nations Population Division estimated
a population total of 1,033,043,000 for 2010.?

Given the African continent’s bounty of natural resources, the protection and conservation of
the environment must be an overarching aim within the AU; this is reflected in the African
Union’s legal framework.

2 Structure of the AU

The Assembly is the supreme organ of the Union, and is composed of Heads of State and
Government or their duly accredited representatives. The Assembly determines common
policies. The Executive Council, composed of ministers or authorities designated by the
governments of members states, is responsible to the Assembly and coordinates and makes
decisions on common policies.

Together, a Chairperson, the Deputy Chairperson, eight Commissioners and staff members
form the Commission. Each Commissioner is responsible for one portfolio (peace and security;
political affairs; infrastructure and energy; social affairs; human resources, science and
technology; trade and industry; rural economy and agriculture; and economic affairs). The
Commission is comparable to a secretariat and plays a central role in the day-to-day
management of the AU. The Commission inter alia represents the African Union and defends
its interests; elaborates draft common positions of the African Union; prepares strategic plans

Named after Sirte, in Libya.
Thabo Mbeki was the African Union’s first President.

Africa’s entire population was estimated to be 1,033,043,000 in 2010, which includes the population of
Morocco, estimated at 32,381,000. See http://esa.un.org/unpp/p2k0data.asp; accessed 13 February 2012.
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and studies for the consideration of the Executive Council; elaborates, promotes, coordinates
and harmonises the programmes and policies of the Union with those of the regional economic
communities (RECs); and ensures the mainstreaming of gender in all programmes and
activities of the African Union. The Executive Council is assisted by the Permanent
Representatives Committee and the following Specialised Technical Committees, which assist
the Executive Council in substantive matters: The Committee on Rural Economy and
Agricultural Matters; the Committee on Monetary and Financial Affairs; the Committee on
Trade, Customs and Immigration Matters; the Committee on Industry, Science and
Technology, Energy, Natural Resources and Environment; the Committee on Transport,
Communications and Tourism; the Committee on Health, Labour and Social Affairs; and the
Committee on Education, Culture and Human Resources. The Pan-African Parliament
implements policies, while the Economic, Social and Cultural Council is an advisory organ
composed of different social and professional groups of the Member States. The Peace and
Security Council makes decisions on prevention, management and resolution of conflicts. The
financial institutions of the AU will consist of the African Central Bank, the African Monetary
Fund, and the African Investment Bank. The African Court of Justice and Human Rights will
ensure compliance with the law as outlined in the following sections.

Structure of the African Union*

The Commission
(A0S Azaba, Emopa)
dexisicas . decisicas
\ 4 g
The Assembly
(Meads of States and Governments) ECOSOCC
MC“‘S:NMV ‘oou-noonu q lECv’ﬁJ"dC ':ﬁd
‘ AAAAAAAAA
$
7 Specialsed Techoical : Pan-African Pariament
Commitess v (Migrand. South A%c3)
(Commimess on Rural Ecosomy < Exacutive Counci
and Agricuiral Matters: on SARGERS "
Monetary and Financial Attars:on | 4 4 & » > Ovelonsied Minsiers or Avthories)
Trade, Customs and Immigration
Matters, on hdustry, Science and M
Technology. Energy, Natural i
Resources and Environment, on
Transpot, Communications and Parmanaat Ropresartatives’
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Chart compiled by C. Luedemann based on Ouazghari (2007:5).
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3  Environmental Issues Within the AU’s General Legal Framework

The Constitutive Act of the African Union, which was adopted in Lomé, Togo in 2000,
provides in Article 13 that the Executive Council coordinates and takes decisions on policies in
areas of common interest to the member states. This includes, foreign trade; energy, industry
and mineral resources; food, agricultural and animal resources; livestock production and
forestry; water resources and irrigation; and the environment and its protection.

The African Economic Community, the African Union’s economic institution was established
in 1991 by the Abuja Treaty Establishing the African Economic Community. Namibia signed
this treaty in 1991. It contains specific provisions regarding environmental protection and the
control of hazardous wastes. The Treaty contains broad economic objectives, which touch on
the environment, firstly by the general objective of promoting economic, social and cultural
development and the integration of African economies in order to increase economic self-
reliance and to promote an indigenous and self-sustained development; and secondly, through
the specific objective of ensuring the harmonisation and coordination of environmental
protection policies, among the States Parties. The Treaty makes provision for several
specialised technical committees, including a Committee on Industry, Science and Technology,
Natural Resources and Environment. Each of these committees has the mandate to prepare
projects and programmes in its sphere of duty, and of ensuring supervision and implementation
of these.

Chapter VIII contains provisions with regard to food and agriculture, and provides for
cooperation among member states in the development of rivers and lake basins, and the
development and protection of marine and fisheries resources, and plant and animal protection.
States Parties are required to ensure the development within their borders of certain basic
industries that are identified as conducive to collective self-reliance and to modernisation, and
to ensure proper application of science and technology to a number of sectors that, according
to Article 51, include energy and the conservation of the environment. States have the
obligation to coordinate and harmonise their policies and programmes in the field of energy
and natural resources, and to promote new and renewable forms of energy and, in line with
Article 58, to promote a healthy environment, and, to this end, to adopt national, regional and
continental policies, strategies and programmes and establish appropriate industries for
environmental development and protection. The Treaty requires member states to take
appropriate measures to ban the importation and dumping of hazardous wastes in their
territories, and to cooperate among themselves in the trans-boundary movement, management
and processing of such wastes, where these emanate from a member state.

The African Charter for Human and Peoples’ Rights has progressively taken up the issue of
environmental protection by explicitly incorporating a human right to environment, a third
generation human right.” Article 24 of the African Charter for Human and Peoples’ Rights
reads, “[a]ll peoples shall have the right to a general satisfactory environment favourable to
their development”.

See Glazewski (2000:17); Ruppel (2008a) and the Chapter on Human Rights and the Environment in this
book. For a detailed discussion on the right to environment under the African Charter on Human and
Peoples’ Rights see also Mekouar (2001).
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4 Specific Environmental Conventions®

OVERVIEW
Treaty / Agr t Particularities Namibian Participation
Date of Date of
Date of Date Entry | Last Date of N q Date
Treaty / Agreement q q q q Ratification A
Adoption into Force | Signature/ | Signature q Deposited
Deposit / Accession

Phyto-Sanitary Convention for Africa | 13.09.1967 | 06.10.1992 | 06.10.1992 | - - -

African Convention on the
Conservation of Nature and Natural 15.09.1968 16.06.1969 | 24.01.2013 | - - -
Resources

Bamako Convention on the Ban of the
Import into Africa and the Control of
Trans-boundary Movement and 01.01.1991 | 22.04.1998 | 31.05.2013 | - - -
Management of Hazardous Wastes
within Africa

African Maritime Transport Charter 11.06.1994 | - 27.01.2012 | 13.07.1999 | - -

The African Nuclear-Weapon-Free

Zone Treaty (Pelindaba Treaty) 11.04.1996 | 15.07.2001 | 27.01.2014 | 11.04.1996 | 06.02.2012 | 01.03.2012

African Convention on the
Conservation of Nature and Natural 01.07.2003 | - 28.03.2014 | 09.12.2003 | - -
Resources (Revised Version)

African Union Convention for the
Protection and Assistance of Internally | 23.10.2009 | 06.12.2012 | 17.03.2015 | 23.10.2009 | - -
Displaced Persons in Africa

Revised African Maritime Transport

Charter 26.07.2010 | - 31.01.2014 | - - -

4.1 The African Convention on Conservation of Nature and Natural
Resources, 1968

The 1968 African Convention on the Conservation of Nature and Natural Resources (also
referred to as the African Nature Convention or the Algiers Convention), and the forerunner to
the 2003 Revised Algiers Convention, which is outlined in the next paragraph, is arguably the
centrepiece of the AU’s environmental texts.

This regional African Convention was originally adopted in Algiers in 1968 under the auspices
of the Organisation of African Unity (OAU) and came into force in 1969. As such it was the
successor to the 1900 Convention for the Preservation of Wild Animals, Birds and Fish in
Africa, which was later superseded by the 1933 Convention Relative to the Preservation of
Fauna and Flora in their Natural State (the London Convention). The need for a treaty to
address nature conservation had already been expressed in the Arusha Manifesto of 1961.7
Hence, in 1963, the African Charter for the Protection and the Conservation of Nature was
adopted, followed soon after by the Algiers Convention.

The objectives of the 1968 Convention encouraged individual and joint action for the
conservation, utilisation and development of soil, water, flora and fauna for the present and

Table compiled by author based on information from Attp://www.au.int/en/treaties; accessed 14 November
2015.

TUCN (2006:4).
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future welfare of mankind, from an economic, nutritional, scientific, educational, cultural and
aesthetic point of view. To this end, states undertake to adopt the measures necessary to ensure
conservation, utilisation and development of soil, water, floral and faunal resources in
accordance with scientific principles and with due regard to the best interests of the people
(Article II); to take effective measures to conserve and improve the soil and to control erosion
and land use (Article IV); and to establish policies to conserve, utilise and develop water
resources, prevent pollution and control water use (Article V). Furthermore, the Convention
imposes on states the obligation to protect flora and ensure its best utilisation, the management
of forests and control of burning, land clearance and overgrazing (Article VI); and to conserve
faunal resources and use them wisely, manage populations and habitats, control hunting,
capture and fishing, and prohibit the use of poisons, explosives and automatic weapons in
hunting (Article VII). States are required to tightly control traffic in trophies, to prevent trade
in illegally killed and obtained trophies and to establish and maintain conservation areas
(Article X). A list of protected species that enjoy full total protection, and a list of species that
may be taken only with authorisation is part of the Convention.

4.2 The Revised (Algiers) Convention on the Conservation of Nature

and Natural Resources, 2003
The Algiers Convention was revised in 2003 (Maputo) to take into account recent
developments on the African environment and natural resources scenes, while bringing the
Convention to the level and standard of current multilateral environmental agreements.” The
revised Convention, which was adopted by the African Union in Mozambique in July 2003,
was described as “the most modern and comprehensive of all agreements concerning natural

10
resources”.

As of September 2015, 42'" of the 54 member states have signed the Convention, while only
12 member states'” have deposited their instrument of ratification.”” The revised Convention
thus still has to come in force, which will be 30 days after 15 countries have deposited their
ratification instruments. Namibia, not being a signatory to the 1968 Convention, signed the
revised Convention in December 2003, while no instrument of ratification has been deposited
as of yet.

The revised Convention follows a comprehensive and general approach to environmental
protection. It defines natural resources, addresses economic and social development goals, and

Decision of the Revised 1968 African Convention (Algiers Convention) on the Conservation of Nature and
Natural Resources, Doc. EX/CL/50(IIT), Assembly/AU/Dec. 9(II).

At the second ordinary session of the African Union Assembly held in Maputo, Mozambique in July 2003.
Kiss / Shelton (2007:183).

The Convention has been signed by Angola, Benin, Burkina Faso, Burundi, Central African Republic,
Chad, Cote d’Ivoire, Comoros, the DRC, Congo, Djibouti, Democratic Republic of Congo, Equatorial
Guinea, Ethiopia, Gabon, Gambia, Ghana, Guinea-Bissau, Guinea, Kenya, Libya, Lesotho, Liberia,
Madagascar, Mali, Malawi, Mozambique, Namibia, Nigeria, Niger, Rwanda, Sdo Tomé and Principe,
Senegal, Sierra Leone, Somalia, South Africa, Sudan, South Sudan, Swaziland, Tanzania, Togo, Uganda,
Zambia and Zimbabwe.

i.e. Angola, Burundi, Cote d’Ivoir, Comoros, Congo, Ghana, Libya, Lesotho, Mali, Niger, Rwanda and
South Africa.

See

http://www .africaunion.org/root/au/Documents/Treaties/List/Revised%20Convention%200n%20Nature%2
0and%20Natural%20Resources.pdf (last accessed 16 September 2015).
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stresses the necessity to work closely together towards the implementation of global and
regional instruments supporting the goals of the Rio Declaration and Agenda 21."
The Preamble sets the tone by providing that its “objectives would be better achieved by
amending the 1968 Algiers Convention by expanding elements related to sustainable
development”. In this vein, Article 4 on fundamental obligation, states:

The Parties shall adopt and implement all measures necessary to achieve the objectives of

this Convention, in particular through preventive measures and the application of the

precautionary principle, and with due regard to ethical and traditional values as well as
scientific knowledge in interest of present and future generations.

The main objective of the Convention is to enhance environmental protection, to foster the
conservation and sustainable use of natural resources, and to harmonise and coordinate policies
in these fields with a view to achieving ecologically rational, economically sound and socially
acceptable development policies and programmes. In realising these objectives, the Parties
should be guided by the principles of a right to a satisfactory environment and the right to
development — the so-called third-generation human rights.'” Parties are required to adopt and
implement all measures necessary to achieve the objectives of the Convention, in particular
through preventive measures and the application of the precautionary principle, and with due
regard to ethical and traditional value as well as scientific knowledge in the interest of present
and future generations (Article IV).

The provisions of the Convention address the following areas:'® Land and soil (Article VI),
water (Article VII), vegetation cover (Article Viii), species and genetic diversity (Article IX),
protected species (Article X), trade in specimens and products thereof (Article XI),
conservation areas (Article XII), process and activities affecting the environment and natural
resources (Article XIII), sustainable development and natural resources (Article XIV), military
and hostile activities (Article XV), procedural rights (Article XVI), traditional rights of local
communities and indigenous knowledge (Article XVII), research (Article XVIII), development
and transfer of technology (Article XIX), capacity building, education and training (Article
XX), national authorities (Article XXI), cooperation (Article XXII), compliance (Article
XXIII), liability (Article XXIV), and exceptions (Article XXV).

The Conference of the Parties and the Secretariat are established by Articles XX VI and XXVII
respectively. Article XXXIV relates to the relationship with the 1968 Algiers Convention and
provides that for Parties that are bound by the revised Convention, only this Convention is to
apply. The relationship between parties to the original Convention and parties to this
Convention is to be governed by the provisions of the original Convention (Article XXXIV).

It has to be noted that unlike its predecessor, the 2003 Convention excludes reservations,
which reflects the necessity for the parties to apply common solutions to common problems. If
the parties had the right to make reservations, differing obligations would jeopardise the
attainment of the Convention’s objectives.'’

Disputes regarding the interpretation and application of the Convention are primarily subject to
alternative dispute resolution otherwise the African Court of Justice has jurisdiction.

IUCN (2006:5tt.).

IUCN (2006:6).

For a discussion on each of these areas see IUCN (2006:8ft.).
TUCN (2006:7).
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4.3 Bamako Convention on the Ban of the Import into Africa and the
Control of Transboundary Movement and Management of

Hazardous Wastes within Africa

The Convention was adopted in Bamako, Mali on 30 January 1991 and entered into force on
22 April 1998. As of September 2015, it had 35 signatories, of which 25 had ratified the
Convention. As of September 2015, Namibia had not become a party to this Convention.

The Convention creates a framework of obligations to strictly regulate the transboundary
movement of hazardous wastes to and within Africa. The Bamako Convention in Article 3
categorises hazardous wastes and enumerates general obligations of state parties in respect of
the enforcement of a ban on hazardous waste import, and on the dumping of hazardous wastes
at sea and internal waters in respect of waste generation, and the adoption of precautionary
measures. States are furthermore required to establish monitoring and regulatory authorities to
report and act on transboundary movement of hazardous wastes. A Secretariat to serve a
Conference of the Parties is established. A list of categories of wastes which are hazardous
waste and a list of hazardous characteristics are annexed to the Bamako Convention as well as
annexes on disposal operations; information to be provided on notification; information to be
provided on the movement document; and on arbitration.

Included as part of the 2003 Convention are three Annexes: on the Definition of Threatened
Species, on Conservation Areas, and on Prohibited Means of Taking.

4.4 The Maritime Transport Charters

Considering the importance of cooperation among African countries in the maritime transport
sector and in order to find appropriate solutions to the problems impeding the development this
sector, the Charter was adopted in 1994. Namibia has signed the Charter in 1999, which has
not come into force as of yet.'® In 2010, the Revised African Maritime Transport Charter has
been adopted. This Charter has so far been signed by 11 member states, not by Namibia.
Ratification by 15 states is required for the Charter to come into force. The revised African
Maritime Transport Charter, in contrast to its predecessor, puts a strong emphasis on the
protection of the marine environment. The Charter recognises the interdependence between
economic development and a sustainable policy for the protection and preservation of the
marine environment. One of the objectives of the Charter is to develop and promote mutual
assistance and cooperation between states parties in the area of maritime safety, security and
protection of the marine environment. Article 28 provides that parties are to seek intensify their
efforts to ensure the protection and preservation of the marine environment and to promote
measures aimed at preventing and combating pollution incidents arising from marine transport.
Furthermore, parties “commit themselves to the creation of a sustainable compensation regime
to cover marine incidents of pollution of the sea that are not covered by existing international
compensation regimes.”

4.5 The African Nuclear Free Zone Treaty (Treaty of Pelindaba)

The Treaty, to which Namibia became a signatory in April 1996, entered into force in August
2009'°. Namibia’s instrument of ratification has been deposited in March 2012. The Treaty
establishes the African nuclear-weapon-free zone, thereby achieving, inter alia, the promotion
of regional cooperation for the development and practical application of nuclear energy for

As of May 2012, 13 States have ratified the charter, while ratification of two-thirds of the member States is
required for the Charter to come into force.
http://www.au.int/en/sites/default/files/pelindaba%?20Treaty.pdf.
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peaceful purposes in the interest of sustainable social and economic development of the
African continent, and keeping Africa free of environmental pollution by radioactive wastes
and other radioactive matter.

Each party has the obligation to renounce nuclear explosive devices, prohibit in its territory the
stationing of any nuclear explosive device, and prohibit testing of nuclear explosive devices.
Any capability for the manufacture of nuclear explosive devices has to be declared and parties
undertake to dismantle and destroy any nuclear explosive device, destroy facilities for the
manufacture of nuclear explosive devices or where possible to convert them to peaceful uses.
Furthermore, the measures contained in the Bamako Convention on the Ban of the Import into
Africa and Control of Trans-boundary Movement and Management of Hazardous Wastes
within Africa have to be implemented according to Article 7 in so far as it is relevant to
radioactive waste and not to take any action to assist or encourage the dumping of radioactive
wastes and other radioactive matter anywhere within the African nuclear-weapon-free zone.
The use of nuclear science and technology for economic and social development is to be
promoted, including cooperation under the African Regional Cooperation Agreement for
Research, Training and Development Related to Nuclear Science and Technology. Each party
undertakes not to take, or assist, or encourage any action aimed at an armed attack by
conventional or other means against nuclear installations in the African nuclear weapon-free
zone. The Treaty of Pelindaba establishes the African Commission on Nuclear Energy for the
purpose of ensuring compliance with their undertakings under the Treaty. Annual reports have
to be submitted by the parties to the Commission and a Conference of the Parties is to be
convened.

The Treaty has four Annexes, including a Map of the African-nuclear free zone; and Annexes
on Safeguards of the International Atomic Energy Agency and on the African Commission on
Nuclear Energy; and an Annex on the complaints procedure and settlement of disputes.

4.6 The Phyto-Sanitary Convention for Africa

The Phyto-Sanitary Convention for Africa was adopted in Kinshasa, DRC, on 13 September
1967. The Convention does not contain any provision relating to its entry into force. However,
as of September 2015, 10 member states have deposited their instruments of ratification. The
aim of this Convention is to control and eliminate plant diseases in Africa and prevent the
introduction of new diseases. To this end, parties undertake to control import of plants and to
take measures of quarantine, certification or inspection in respect of living organisms, plants,
plant material, seeds, soil, compost and packing material. Namibia is not a party to this
Convention.

4.7 The African Union Convention for the Protection and Assistance of

Internally Displaced Persons in Africa
The African Union Convention for the Protection and Assistance of Internally Displaced
Persons in Africa (hereafter the Kampala Convention)*” was adopted on 23 October 2009 in
Kampala. So far, the Kampala Convention has 40 signatories. Twenty-four countries have so
far ratified the Kampala Convention and it has entered into force on 6 December 2012.
Namibia signed the Convention in 2009, however, ratification is still pending. The Convention
is the first regional legal instrument in the world containing legal obligations for states with

20 . .
Text available online at

http://www .au.int/en/sites/default/files/ AFRICAN_UNION_CONVENTION_FOR_THE PROTECTION _
AND_ASSISTANCE_OF INTERNALLY DISPLACED PERSONS IN AFRICA (KAMPALA CONV
ENTION).pdf; accessed 10 October 2015.
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regard to the protection and assistance of internally displaced persons. It applies to
displacement caused by a wide range of causes including conflict and human rights violations
but also to natural or man-made disasters and has thus an environmental component. Member
states commit themselves to establish early warning systems and adopt disaster preparedness
and management measures to prevent displacement caused by natural disaster. The Convention
provides standards for the protection of internally displaced people from arbitrary
displacement, protection of internally displaced people while they are displaced and durable
solutions to their displacement.

5 The African Union’s Judicial System and the Consideration of

Environmental Rights
Environmental agreements under the umbrella of the AU each have their own provision on
how disputes are to be settled. Alternative dispute resolution plays an important role in this
regard as it is the favourable mechanism, as e.g. provided for in the African Convention for
Nature Conservation. The judicial system in the AU has subject to continuous development
and several amendments in recent years.”'
In 1998, the African Court on Human and Peoples’ Rights (ACHPR) has been established by
the Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights, which came into force in 2004. The ACHPR is
situated in Arusha, United Republic of Tanzania and has received cases since June 2008.
In 2003, the African Court of Justice as ultimate organ of jurisdiction in the African Union was
established by the Protocol of the Court of Justice of the African Union, which entered into
force in February 2009. However, the Protocol on the Statute of the African Court of Justice
and Human Rights adopted in 2008 during the African Union Summit of Heads of State and
Government in Sharm El Sheikh, Arab Republic of Egypt provides for the 1998 and the 2003
Protocols to be replaced and the African Court on Human and Peoples’ Rights and the Court of
Justice of the African Union to be merged into a single Court to become what is now known as
the ‘African Court of Justice and Human Rights’. However, the 2008 Protocol on the merger
of the courts has so far only been ratified by five™ states and ratification by 15 states is
required for the Protocol to come into force. Once operational, the merged court will have two
sections, a General Affairs Section and a Human Rights Section, both composed of eight
Judges. The court will have jurisdiction over all disputes and applications referred to it, which
inter alia relate to the interpretation and application of the AU Constitutive Act or the
interpretation, application or validity of Union Treaties, as well as human rights violations.
In June 2014, a Protocol on Amendments to the Protocol on the Statute of the African Court of
Justice and Human Rights> has been adopted to extend the jurisdiction of the African Court of
Justice and Human Rights to cover individual criminal liability for serious crimes committed
in violation of international law — making the African Court the first regional court with
criminal jurisdiction over genocide, war crimes and crimes against humanity once the Protocol
comes into operation upon ratification of 15 member states. At the same time, the Protocol
gives immunity to sitting Heads of State and Government, and to other senior officials based

21
22

For more details on the creation of judicial structures in the AU see Franceschi (2014:141ff.).

As of 17 September 2015, the Protocol has been ratified by Benin, Burkina Faso, Congo, Libya, and Mali.
Cf.
http://www.au.int/en/sites/default/files/Protocol%200n%20Statute%200f%20the%20A frican%20Court%20
0f%20Justice%20and%20HR_0.pdf; accessed 17 September 2015.

Available at http://www.au.int/en/content/protocol-amendments-protocol-statute-african-court-justice-and-
human-rights; accessed 16 September 2015.
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on their function, before the African Court, which has been subject to criticism as no other
international tribunal that provides individual criminal liability for serious crimes allows such
immunity.**

The African Commission on Human and Peoples’ Rights (hereafter African Commission) is a
quasi-judicial body established by the 1981 African (Banjul) Charter on Human and Peoples’
Rights (hereafter African Charter) and is responsible for monitoring compliance with the
African Charter. The African Charter is a human rights treaty that already proclaims
environmental rights in broadly qualitative terms. It protects the right of peoples both to the
‘best attainable state of physical and mental health’ (Article 16) and to a ‘general satisfactory
environment favourable to their development’ (Article 24). Article 24 of the African Charter
establishes a binding human-rights-based approach to environmental protection, linking the
right to environment to the right to development.25

In the Endorois case,’® the African Commission concluded that several Articles of the African
Charter have been violated in the course of the dispossession of their land through the creation
of the Lake Hannington Game Reserve in 1973, and a subsequent re-gazetting of the Lake
Bogoria Game Reserve in 1978 by the Government of Kenya. Among the rights found to have
been violated was the Endorois’ right to culture (Article 17 (1) and (2)) and their right to free
disposition of natural resources (Article 21) as they were unable to access the vital resources in
the Lake Bogoria region since their eviction from the Game Reserve. Moreover, the African
Commission held that their right to development (Article 22) had been violated, as the
Respondent State‘s failed to adequately involve the Endorois in the development process.”’
The decision of the African Commission in the Endorois case,™ was influenced by provisions
of Convention No. 169 of the International Labour Organisation (ILO) on Indigenous and
Tribal Peoples in Independent Countries.”” The Convention inter alia provides criteria for
describing the peoples it aims to protect; entails provisions regarding the principle of non-
discrimination; calls for special measures to be adopted to safeguard the persons, institutions,
property, labour, cultures and environment of indigenous and tribal peoples; recognises
cultural and other specificities of indigenous and tribal peoples; and requires that on all issues
that affect them, indigenous and tribal peoples are consulted and that these peoples are able to
engage in free, prior and informed participation in policy and development processes.*’

24
25
26

See HRW (2014); Du Plessis (2012).
Van der Linde / Louw (2003).

Communication 276/03 Centre for Minority Rights Development (Kenya) and Minority Rights Group
International on behalf of Endorois Welfare Council/Kenya available at
http://www.achpr.org/english/Decison_Communication/Kenya/Comm.%20276-03.pdf; accessed 12
February 2012.

The recommendation of the Commission was to recognise rights of ownership and restitution of Endorois
ancestral land; ensure that the Endorois community has unrestricted access to Lake Bogoria and
surrounding sites for religious and cultural rites and for grazing their cattle; pay adequate compensation to
the community for all the losses suffered; pay royalties to the Endorois from existing economic activities
and ensure that they benefit from employment possibilities within the Reserve; grant registration to the
Endorois Welfare Committee; engage in dialogue with the Complainants for the effective implementation
of these aforementioned recommendations and to report on their implementation.

27

28 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of

Endorois Welfare Council v Kenya.

» The Convention came into force on 5 September 1991 and is available at http://www.ilo.org/ilolex/cgi-
lex/convde.pl?C169; accessed 12 February 2012.
It should be noted that of the 22 states that have ratified ILO Convention No. 169, as of February 2012 only

one, namely Central African Republic, is from the African continent.
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In the Ogoni case, the African Commission held, inter alia, that Article 24 of the African
Charter imposed an obligation on the state to take reasonable measures to “prevent pollution
and ecological degradation, to promote conservation, and to secure ecologically sustainable
development and use of natural resources”.’' The Ogoni case is considered to be a landmark
decision with regard to the effective protection of economic, social and cultural rights in
Africa, particularly the protection of the right of peoples to a satisfactory environment. Article
24 of the African Charter should also be viewed together with the Bamako Convention and the
first Organisation of African Unity (OAU) treaty on the environment, the Convention on the
Conservation of Nature and Natural Resources, which predates the African Charter. The
Revised African Convention on the Conservation of Nature and Natural Resources was
adopted by the Second Ordinary Session of the AU Assembly of Heads of State and
Government in Maputo, Mozambique, in July 2003. It has, however, not yet come into force.
The recognition of a right to a satisfactory environment by the African Charter and progressive
jurisprudence by the African Commission emphasise the issue of environmental protection
from a human rights perspective and underline the linkage between climate change and human
rights, in a modern holistic approach to one of the most burning issues of today.”* The impacts
of climate change on human rights have been explicitly recognised by the African
Commission. In its AU Resolution 153 the African Commission called on the Assembly of
Heads of State and Government to take all necessary measures to ensure that the African
Commission is included in the African Union’s negotiating team on climate change.’ In the
same communication it decided to carry out a study on the impact of climate change on human
rights in Africa.**

6 Selected Institutions and Initiatives Particularly Relevant for
Environmental Protection

6.1 The African Ministerial Conference on the Environment (AMCEN)

The African Ministerial Conference on the Environment (AMCEN) has a strong regional and
sub-regional focus. AMCEN thus builds on the potential that Regional Economic Communities
(RECs) have to integrate adaptation measures into regional policies and socio-economic
development.”> AMCEN is a permanent forum where African ministers of the environment
discuss matters of relevance to the environment of the continent. It was established in 1985
when African ministers met in Egypt and adopted the Cairo Programme for African
cooperation. The Conference is convened every second year. In the 2010 Bamako Declaration
on the Environment for Sustainable Development, at the thirteenth session of the African
Ministerial Conference on the Environment, the Conference’s contribution in providing
political guidance and leadership on environmental management to Africa since its creation in
1985 in Cairo was appreciated. AMCEN was established to provide advocacy for
environmental protection in Africa; to ensure that basic human needs are met adequately and in
a sustainable manner; to ensure that social and economic development is realised at all levels;

3 The Social and Economic Rights Action Center (SERAC) & the Center for Economic and Social Rights

(CESR) v Nigeria.

Ruppel (20101).

ACHPR/Res. 153 (XLV09).

Cf. http://www.achpr.org/english/resolutions/resolution153_en.htm; accessed 14 February 2012.
Scholtz (2010).
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and to ensure that agricultural activities and practices meet the food security needs of the
region.

The adequate response to these challenges needs to be aligned with national and regional
strategies for development, poverty alleviation, economic growth and the enhancement of
human well-being, while increasing resilience to the physical impacts of climate change. The
African Heads of State and Government meeting at the seventeenth session of the AU Summit
held in July in Malabo, Equatorial Guinea, the fourth session of the African Ministerial
Conference on Environment held in September 2011 in Bamako, Mali, and most recently the
Seventh Session of the Committee on Food Security and Sustainable Development and the
Africa Regional Preparatory Conference on Sustainable Development (Rio+20) held in Addis
Ababa, Ethiopia, in October 2011, all identified opportunities and challenges in the transition
to green economy with links to the achievement of the MDGs, climate change and sustainable
development. In recognition of AMCEN’s mandate which includes guidance in respect of key
issues related to multilateral environmental agreements, African governments requested that
AMCEN should facilitate the provision of information to countries that would assist them
towards translating available climate science and current international climate policies in their
effort to move towards practical implementation in the context of sustainable development. For
this purpose AMCEN prepared a Guidebook towards this end which informs on climate
change matters including science, governance, technological, financial and capacity building
needs as well as opportunities for effective actions towards sustainable development.*

6.2 Relevant Departments within the AU Commission
Several departments within the AU Commission play an important role when it comes to
issues related to environmental protection. The most relevant one is probably the Department
of Rural Economy and Agriculture and the Department of Infrastructure and Energy.
One of the objectives for establishing the Department of Rural Economy and Agriculture was
to promote sustainable development and sound environmental and natural resources
management while ensuring food and nutrition security. Located within the Department of
Rural Economy and Agriculture are the Division of Agriculture and Food Security and the
Division of Environment, Climate Change, Water and Land Management among others. The
mission of the Department of Rural Economy and Agriculture is to

Develop and promote the implementation of policies and strategies aimed at

strengthening African agriculture and sound environmental management; by working

with AU Member States, RECs, African Citizens, Institutions and other Stakeholders.”’

With a view to foster the African agenda on agricultural growth and transformation and sound
environmental Management, the Department of Rural Economy and Agriculture has launched
its second Strategic and Operational Plan (2014-2017)*® in January 2014, spanning multiple
sectors such as environment in general, agriculture, water, fisheries and aquaculture, land,
climate change and many more.

Other departments that can be involved with issues pertaining to environmental protection
include the Departments of Political Affairs; Infrastructure and Energy; Human Resources,
Science and Technology; Trade and Industry; and Peace and Security.

36
37
38

Cf. AMCEN (2011).
See www.rea.au.int; accessed 16 September 2015.

Available at http://rea.au.int/en/sites/default/files/DREA%202014-
2017%20Strategic%20and%200perational%20%20Plan.pdf; accessed 16 September 2015.
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6.3 The Peace and Security Council (PSC)

Article 3 of the AU Constitutive Act contains the objectives of the AU, including, among other
things, the promotion of sustainable development, international cooperation, continental
integration, and the promotion of scientific and technological research to advance development
of the continent. In the Protocol relating to the Establishment of the Peace and Security
Council (PSC) of the African Union, member states committed themselves to various guiding
principles (Article 4), including early responses to contain crises situations, the recognition of
the interdependence between socio-economic development and the security of peoples and
states. Moreover, in Article 6 of the AU Constitutive Act, the functions of the PSC are outlined
as, among others, the promotion of peace, security and stability in Africa; early warning and
preventive diplomacy; peace-making; humanitarian action and disaster management. All of the
aforementioned provisions provide a clear mandate for addressing environmental problems,
especially when it comes to natural or man-made disasters.

6.4 The New Partnership for Africa’s Development (NEPAD)
The New Partnership for Africa’s Development (NEPAD) was adopted in 2001 in Lusaka,
Zambia by African Heads of State and the Government of the OAU in 2001 and was ratified
by the AU in 2002. South Africa is a founding member-country of NEPAD. Its overall aim is
to promote partnership and cooperation between Africa and the developed world and it
envisages the economic and social revival of Africa. Its founding document states:

This New Partnership for Africa’s Development is a pledge by African leaders, based on

a common vision and a firm and shared conviction, that they have a pressing duty to

eradicate poverty and to place their countries, both individually and collectively, on a path

of sustainable growth and development, and at the same time to participate actively in the

world economy and body politic. The Programme is anchored on the determination of

Africans to extricate themselves and the continent from the malaise of underdevelopment

and exclusion in a globalising world.”

NEPAD includes an environmental component, in that

It has been recognised that a healthy and productive environment is a prerequisite for the
New Partnership for Africa’s Development, that the range of issues necessary to nurture
this environmental base is vast and complex, and that a systematic combination of
initiatives is necessary to develop a coherent environmental programme.*

NEPAD recognises that the region’s environmental base must be nurtured, while promoting
the sustainable use of its natural resources. To this end, the environmental initiative targets
eight sub-themes for priority intervention:

* combating desertification;

* wetland conservation;

* invasive alien species control;
* coastal management;

e global warming;

*  cross-border conservation areas;

39 NEPAD founding document available at http://www.dfa.gov.za/au.nepad/nepad.pdf; accessed 1 March

2010.
Preamble to Chapter 8 of the NEPAD documentation, titled The Environmental Initiative; see generally
Van der Linde (2002).
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* environmental governance; and

* financing.

A process aimed at a specific NEPAD Environment Action Plan commenced early in the
NEPAD initiative, and a framework for the action plan was endorsed by the African
Ministerial Conference on the Environment (AMCEN) in 2002 by the AU in the same year.
The Environment Action Plan is underpinned by the notion of sustainable development in that
it takes account of economic growth, income distribution, poverty eradication, social equity
and better governance.
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ENVIRONMENTAL LAW IN THE SOUTHERN AFRICAN
DEVELOPMENT COMMUNITY (SADC) AND CROSS-
CUTTING REGIMES

Oliver C. Ruppel

1 The Consideration of Environmental Concerns within the SADC

Legal Framework
Environmental concerns are, similar to the protection and promotion of human rights, not at
the heart of the constitutive acts of regional economic communities (RECs) like SADC.
However, environmental concerns have, at least to some extent, found their way into the legal
framework of most RECs.

SADC' was established in Windhoek in 1992 as the successor to the Southern African
Development Coordination Conference (SADCC), which was founded in 1980. SADC
currently counts 15 states among its members, namely Angola, Botswana, the Democratic
Republic of Congo (DRC), Lesotho, Madagascarz, Malawi, Mauritius, Mozambique, Namibia,
the Seychelles,3 South Africa, Swaziland, Tanzania, Zambia, and Zimbabwe.

In founding SADC, environmental protection was explicitly included. The Declaration and
Treaty of SADC lays down in Article 5(g) as one of SADC’s objectives’ to “achieve
sustainable utilisation of natural resources and effective protection of the environment”. In
order to achieve this, member states are, amongst otherss, called to seek to harmonise their
political and socio-economic policies and plans towards this aim and in particular to push
forward the institutional development of environmental protection. Considering the multitude
of environmental issues in single SADC countries and within SADC as a region, it is of utmost
importance to achieve the objective of Article 5(g) of the SADC Treaty to the best possible
extent.

For more details on SADC see http://www.sadc.int/; accessed 23 September 2015.

Madagascar was suspended in 2009 after Andry Rajoelina seized power from elected President Marc
Ravalomanana in a military coup.

The Seychelles was a member of SADC from 1997 to 2004; it re-joined SADC in 2008.

Other objectives of SADC are to: achieve development and economic growth and alleviate poverty; evolve
common political values, systems and institutions; promote peace and security; achieve collective self-
reliance, and the interdependence of Member States; maximise productive employment and utilisation of
resources of the Region; and to consolidate the long standing historical, social and cultural affinities and
links among the people of the region.

Other means to achieve the objectives of SADC include: Eliminating obstacles to the free movement of
capital and labour, goods and services, and of the people of the region among Member States; promoting
the development, transfer and mastery of technology; improving economic management and performance
through regional co-operation; securing international understanding, co-operation and support; and
mobilising the inflow of public and private resources into the region.
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1.1 Heterogeneity of SADC States

Selected Indicators for SADC Countries

SADC Surface Area | Surface Population | GDP (2011 GDP per HDI HDI Rank®
Country (sq. km)' | (% of total (Mio Estimates in | Capita (2011 (2011

SADC)' Persons)? Billion Estimates in | Estimates)*

USD)? USD)?

Angola 1,246,700 12,92 19,625 99,325 5,061.252 0,486 148
Botswana 566,730 5,87 1,853 16,390 8,843.914 0,633 118
DRC 2,267,050 23,50 72,571 15,306 210,915 0,286 187
Lesotho 30,360 0,31 2,588 2,690 1,039.532 0,450 160
Madagascar | 381,540 6,03 21,851 9,359 428,327 0,480 151
Malawi 94,280 0,98 16,166 5,662 350,261 0,400 171
Mauritius 2,030 0,02 1,289 10,982 8,519.680 0,728 77
Mozambique 786,380 8,15 22,017 12,141 551,417 0,322 184
Namibia 823,290 8,53 2,138 13,015 6,087.231 0,625 120
Seychelles 460 0,00 0,089 0,993 11,116.899 | 0,773 52
South Africa | 1,214,470 12,59 50,591 422,037 8,342.161 0,619 123
Swaziland 17,200 0,18 1,176 3,917 3,332.125 0,522 140
Tanzania 885,800 9,18 42,176 23,197 55,006 0,466 152
Zambia 743,390 7,71 13,585 18,408 1,355.054 0,430 164
Zimbabwe 386,850 4,01 12,575 9,242 734,968 0,376 173
Total 9,646,530 280.201 662.664

! Source: World Bank Development Indicators
2 Source: IMF World Economic Outlook Database (September 2011)

3 Source: UNDP

Table compiled by Cord Luedemann

The heterogeneity of SADC member states is not only reflected by surface area, population
figures, size of the domestic markets, per capita incomes, the endowment with natural
resources and the social and political situation, but also by the variety of legal systems applied
in different member states.’ In the states of sub-Saharan Africa, the concept of legal pluralism
is predominant. In view of such heterogeneity within SADC it is of increasing significance for
SADC member states to harmonise the law by means of implementation and transformation of
SADC Protocols aiming to reduce or eliminate the differences between national and SADC
community law.

See Ruppel-Schlichting / Ruppel (2011:305-307).
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Heterogeneity of Non-religious Legal Systems within SADC

Country Legal System

Angola Civil Law Customary Law
Botswana Roman Dutch Law Common Law Customary Law
DR Congo Civil Law Customary Law
Lesotho Roman Dutch Law Common Law Customary Law
Madagascar Civil Law Customary Law
Malawi Common Law Customary Law
Mauritius Civil Law Common Law

Mozambique Civil Law Customary Law
Namibia Roman Dutch Law Common Law Customary Law
Seychelles Civil Law Common Law

South Africa Roman Dutch Law Common Law Customary Law
Swaziland Roman Dutch Law Common Law Customary Law
Tanzania Common Law Customary Law
Zambia Common Law Customary Law
Zimbabwe Roman Dutch Law Common Law Customary Law

1.2 Institutional Structure of SADC

Several institutions build the foundations for SADC: The Summit of Heads of State or
Government is the supreme policy-making institution of SADC. It consists of the Heads of
State or Government of all member states and is responsible for the overall policy direction
and control of the functions of SADC. All decisions reached by consensus are binding. The
Council of Ministers consists of one Minister from each member state, preferably the Minister
for economic planning or finance. The Council of Ministers oversees the functioning and
development of SADC, as well as the proper implementation of SADC policies and approves
the policies, strategies and work programmes of SADC. Commissions are convened for
specific sectoral tasks or programmes to coordinate the integration of policies and programmes
in designated sectoral areas. Commissions report to the Council. The Standing Committee of
Officials consists of one permanent secretary or equivalent official from each member state,
preferably from the ministry for economic planning or finance ministry. The Committee serves
as a technical advisory committee to the Council. The Secretariat is the principal executive
institution of SADC. The Secretariat is headed by the Executive Secretary, who is the
diplomatic representative of SADC. The Secretariat is responsible for the strategic planning
and management of the programmes of SADC. The Secretariat implements decisions of the
Summit and of the Council, provides financial and general administration, promotes SADC,
and coordinates the policies of member states.
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Tribunal
The Summit (Windhoek, Namibia)
(Heads of States and/or Governments)
Organ on Politics, Defense ~ Council of Ministers
and Security Co-Operation (Designated Ministers or Authorities)
Standing Committee of Officials Integrated Committee of Ministers
Seoretariat SADC National Committees
(Gaborone, Botswana)
» Controlling, giving policy directions ~ assaas P authorizing

Providing technical advice 1 cuting decisions, administration

Giving advice, r dation: Is for providing policy guidance

Reporting :] under moratorium

|:| A Troika functions as steering committee (responsible for decision-making, implementation of decisions, providing policy directions)

Chart compiled by C. Luedemann

1.3 Environmentally Relevant Legal Framework

1.3.1 The SADC Treaty

SADC was established by signature of its constitutive legal instrument, the SADC Treaty.
SADC envisages —
. a common future, a future in a regional community that will ensure economic well-
being, improvement of the standards of living and quality of life, freedom and social
justice, and peace and security for the peoples of Southern Africa. This shared vision is
anchored on the common values and principles and the historical and cultural affinities
that exist between the peoples of Southern Africa.”

To this end, SADC’s objectives include the achievement of development and economic
growth, the alleviation of poverty, the enhancement of the standard and quality of life, support
of the socially disadvantaged through regional integration, the evolution of common political
values, systems and institutions, the promotion and defence of peace and security, and
achieving the sustainable utilisation of natural resources and effective protection of the
environment.® In terms of SADC community law, the SADC Treaty is the highest source of
law within SADC’s legal framework. In its Preamble, the Treaty determines, inter alia, to
ensure, through common action, the progress and well-being of the people of southern Africa,
and recognises the need to involve the people of the SADC region centrally in the process of
development and integration. As stated above, the sustainable utilisation of natural resources

For SADC’s vision see http://www.sadc.int/; accessed 12 September 2015.
These are some of the SADC objectives laid down in Article 5 of the SADC Treaty.
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and the effective protection of the environment have been laid down in Article 5(g) of the
SADC Treaty as one of SADC’s objectives. Furthermore, food security, land and agriculture as
well as natural resources and the environment have, among other issues, been identified as
areas of cooperation by the SADC Treaty.9

1.3.2 The SADC Protocols

Besides the aforementioned provisions and objectives in the SADC Treaty, the SADC legal
regime becomes responsive to environmental concerns in various other legal instruments as
well. One category of such documents constitutes the SADC Protocols. The Protocols are
instruments by means of which the SADC Treaty is implemented, and they have the same legal
force as the Treaty itself. A Protocol comes into force after two thirds of SADC member states
have ratified it. The Protocols which are of most relevance with regard to the environment are
listed in the table and briefly explained below.

Protocol Date of entry into force
Protocol on Energy 17 April 1998
Protocol on Fisheries 8 August 2003
Protocol on Forestry 17 July 2009
Protocol on Health 14 August 2004
Protocol on Mining 10 February 2000
Protocol on Shared Watercourse Systems 28 September 1998
Revised Protocol on Shared Watercourses 22 September 2003
Protocol on Tourism 26 November 2002
Protocol on Trade 25 January 2000
Protocol on Transport, Communications and Meteorology | 6 July 1998
Protocol on Wildlife Conservation and Law Enforcement | 30 November 2003

1.3.2.1 The Protocol on Energy

The Protocol on Energy strives to outline means of cooperation in the development of energy
to ensure security and reliability of energy supply and the minimisation of costs. It is
emphasised in the Protocol that development and use of energy must be environmentally
sound.'’ To achieve this objective, the Protocol inter alia provides for cooperation in the
development and utilisation of energy in the sub-sectors of wood fuel, petroleum and natural
gas, electricity, coal, new and renewable energy sources, and energy efficiency and
conservation. The Protocol formulates the intention to promote increased production of new
and renewable sources of energy in an economically and socially acceptable manner, including
biogas, windmills, mini-hydro plants, passive solar design of buildings, photo-voltaic, solar
thermal and solar stoves and water heaters. The development of national energy efficiency and
conservation plans is encouraged. Article 4 establishes an Energy Commission, consisting of
the Committee of Ministers, the Committee of Senior Officials, the Technical Unit, and sub-
committees. The Commission is responsible for the implementation of the Protocol. Annex 1
to the Protocol contains guidelines for cooperation in the Energy Commission.

Article 21.3 SADC Treaty.
Article 2.8.
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On the basis of the Treaty and the Protocol on Energy, the SADC Energy Corporation Policy
and Strategy (1996); the Energy Action Plan (1997) and the Energy Sector Activity Plan
(2000) have been drafted in order to

position the energy sector such that the region can derive maximum benefits from a
rationalisation of resources and facilities in the region, and to develop initiatives that
contribute to building the capacity of energy institutions in the region to participate
effectively in future liberalisation of the energy sector, as well as in the regional
economy. !

Under the Protocol, the Regional Electricity Regulators Association of Southern Africa
(RERA) was established in July 2002. RERA is a formal association of electricity regulators in
pursuit of the broader initiative of the New Partnership for Africa's development (NEPAD) and
the African Energy Commission (AFREC)."”” RERA strives to facilitate harmonisation of
regulatory policies, legislation, standards and practices and to be a platform for effective
cooperation among energy regulators within the SADC region. The objectives of RERA fall
into three broad categories, namely: Capacity Building and Information Sharing; Facilitation of
Electricity Supply Industry (ESI) Policy, Legislation and Regulations, and Regional
Regulatory Cooperation. Each SADC country can have one electricity supply industry
regulator as a member of RERA.

The draft Renewable Energy Strategy and Action Plan (RESAP) which still needs to be
approved intends to contribute to energy supply security, stimulate economic growth and
improve access to modern energy services. Furthermore, the action plan seeks to ensure that
the regional energy strategy is aligned with global trends towards clean and alternative energy
sources.”” Alternative fuels and environmental protection are important aspects and goals of
the RESAP-Programme. It has been stated that 33% of the electricity demand should be
covered by renewable energies by 2020, 39% by 2030. To this end, a total investment of 177
billion US Dollar is required until 2030."*

In July 2015, The Energy Ministers of the Southern African Development Community
(SADC) approved the establishment of the SADC Centre for Renewable Energy and Energy
Efﬁcier}(s:y (SACREEE). Namibia was confirmed as the host country of the Secretariat of the
Centre.

Energy is a defining issue and closely linked with key contemporary global challenges in the
SADC region — social development and poverty alleviation, environmental degradation,
climate change, food security etc. Energy efficiency plays an important role in sustainable
growth and development. Better energy efficiency can produce substantial benefits both for
global economic growth and poverty reduction as well as for mitigating climate change. In the
household sector, improved energy efficiency can directly reduce household expenditures on
energy services, and therefore directly help to reduce poverty. Conducive policies are central to
the development of sustainable energy generation and markets. Laws governing sustainable
energy development and supply cut across many sectors such as, mining, forestry, agriculture,
environment, water, industry, electricity, and petroleum, and hence require coordination — a

SADC (2009).
For further information see http://www.rerasadc.com/index.cfim; accessed 28 September 2012.
See ETG (2015).

See http://www.az.com.na/wirtschaft/sadc-bekennt-sich-zu-kostrom.158525.php; accessed 7 September
2015.

See GRN South Africa (2015).
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complex challenge that is not easily overcome.'® The energy sector and the provision of
electricity for southern Africa’s population and industries comprise a complex issue without
including the influence of climate change to the equation. If SADC intends reducing its GHG
and carbon emissions a transition to sustainable energy is inevitable. This requires redefining
its competitive advantage from attracting energy intensive sectors on the basis of non-
renewable energy (e.g. coal) to building a new advantage around climate friendly technology
and energy. What remains a challenge, and that needs to be researched more extensively, is,
how emerging regional and national legislation can harmonise and coordinate the work around
the issues of sustainable energy. Cross-sectoral coordination and responsibilities need to be
streamlined in order to assure decision making to promote energy security in the region
through more effective energy trade mechanisms in future. In the same context policymakers
and Government officials need to be capacitated to translate international policy to national
and local levels, and vice versa. Further research emphasis needs to be placed on linking
national, regional and international policymaking, especially in relation to all emerging climate
change related issues, such as the Green Climate Fund.

1.3.2.2 The Protocol on Fisheries

Considering that fisheries are essential for the social and economic well-being and livelihood
of the people in the region, with regard to food security and the alleviation of poverty, the
Protocol on Fisheries provides for cooperation and integrative actions in order to optimise the
sustainable use of the living aquatic resources within SADC. Thus, the objective of the
Protocol is to promote the responsible and sustainable use of living aquatic resources and
aquatic ecosystems, in order to enhance food security and human health, safeguard the
livelihood of fishing communities, generate economic opportunities for citizens, and alleviate
poverty.

The Protocol recognises the UN Convention on the Law of the Sea (UNCLOS) and takes into
account the FAO Code of Conduct for Responsible Fisheries. Its objective is to promote the
responsible and sustainable use of the living aquatic resources and aquatic ecosystems and
interestingly defines a fish as any aquatic plant or animal and resources as all aquatic
ecosystems. The preamble emphasises the necessity for joint co-operative and integrative
action at regional level, awareness and support of national initiatives to implement
international conventions on sustainable use and recognises the unique trans-boundary
character of the aquatic resources and ecosystems and the need to cooperate in their
management. 17

Legal measures provided for in the Protocol to achieve this objective include the protection of
resources against over-exploitation, the transfer of skills and technologies to other member
states to enhance effective regional co-operation, and the exchange of information on the state
of shared resources, levels of fishing, measures taken to monitor and control exploitation of
shared resources, plans for new or expanded exploitation, and relevant research activities and
results. The Protocol envisages to integrate systems to monitor resources, joint fish stock
assessment programmes, agreed scientific methodologies, and preparation of best scientific
advice on sustainable levels of exploitation. Of specific importance with regard to
environmental protection relating to fisheries is the requirement to balance the needs of
industrial enterprises, artisanal fishers, subsistence fishers, recreational fishers, and aquaculture

For various aspects related to energy security and renewable energies in sub-Saharan Africa see Ruppel /
Althusmann (2015).
Ruppel / Bethune (2007).
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practitioners, in a politically, environmentally and economically sustainable manner (Article
12) and the provision providing for the protection of aquatic ecosystems, including their
biodiversity and unique habitats (Article 14). The harmonisation of legislation has been taken
up by Article 8, asking for cooperation with regard to establishing region-wide penalties for
illegal fishing by SADC and non-SADC flagged vessels in the waters of member states.
Annexed to the Protocol are a list of international fora, conventions and agreements with which
member states are to establish common positions and undertake co-ordinated and
complementary actions, as well as a list of international bodies particularly relevant to the
Protocol in Annex 2. Appendices 3 and 4 list international declarations on integrated coastal
zone management and agreements on international rivers, respectively.

1.3.2.3 The Protocol on Forestry

Forests are dealt with in the Protocol on Forestry; they cover an area of 357 million hectares of
the SADC region corresponding to about 33% of the land area.

The basic regional policy for sustainable management of forests in the SADC region is the
Protocol on Forestry. It is a set of rules or principles agreed upon by the SADC member states
on how to integrate and cooperate among themselves in order to commonly conserve and
manage the SADC forests and woodlands for the benefit of the SADC people. The Protocol
recognises the trans-boundary nature of these forests, the importance of transboundary
management strategies, the vital role of forests in protecting water catchments particularly of
shared water courses and understands that potential harm to these forests is not limited by
national boundaries. One of the objectives of the protocol is the effective protection of the
environment and the ways listed to achieve the objectives include “harmonising approaches to
sustainable forest management, forest policy, legislation and enforcement...”."® The guiding
principles include the obligation of member states to “facilitate, promote and continually

improve policy and legal frameworks that promote sustainable forest management™"”.

Forests are home to a rich biodiversity, and millions of people live within the forests and
woodlands, which directly support their livelihoods. Forest products from which the
population can benefit include charcoal, honey, bush meat, and construction materials amongst
many others. Thus, the transboundary conservation and management of forests are essential
contributions to the protection and conservation of the environment and its biodiversity, and
ultimately, to poverty alleviation. Regional approaches for policy harmonisation and
transboundary forest conservation and sustainable use concepts are important mechanisms to
attain regional integration. Recognising the essential role which forests play with regard to
maintaining the earth’s climate, controlling floods and erosion, and as sources of food, wood
and other forest products, the Protocol’s primary objective is to promote the development,
conservation, sustainable management and utilisation of all types of forests and forest products
in order to alleviate poverty and generate economic opportunities. To this end, the Protocol
inter alia addresses issues of common concern including deforestation, genetic erosion,
climate change, forest fires, pests, diseases, invasive alien species, and law enforcement.

Furthermore, states are called upon to facilitate the gathering and monitoring of information,
and the sharing and dissemination of information, expertise and technology concerning forests;
and to harmonise approaches to sustainable forest management, forest policy, legislation and
enforcement, and issues of international concern. Trade and investment are to be promoted
based on the sustainable management and utilisation of forests and the rights of communities

Article 3(1)(f) of the Protocol.
Article 4(4) of the Protocol.
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are to be strengthened by facilitating their participation in forest policy development, planning,
and management. The Protocol emphasises that traditional forest-related knowledge must be
protected and requires mechanisms to ensure the equitable sharing of benefits from forest
resources. SADC is currently in the process of drafting a SADC Regional Forestry Strategy
and implementation plan.

1.3.2.4 The Protocol on Health

The Protocol on Health was primarily adopted in order to enhance cooperation in addressing
the health problems and challenges facing member states through effective regional
collaboration and mutual support. As a clean environment can provide best for the health of the
region’s population, member states undertake to collaborate, co-operate and assist each other
in a cross-sectoral approach in addressing regional environmental health issues and other
concerns, including toxic waste, waste management, port health services, pollution of air, land
and water, and the degradation of natural resources (Article 23).

Health largely depends on a minimum protection from diseases and unhealthy lifestyles. Many
people in southern Africa are particularly vulnerable with regard to health threats as these
threats are usually greater for poor people in rural areas, particularly children, women and
indigenous groups due to malnutrition, insufficient access to health services, lack of clean
water and other basic necessities.*’

1.3.2.5 The Protocol on Mining

The SADC region is extremely rich in natural resources, including minerals, which can
contribute to accelerating economic and social development and growth. The Protocol on
Mining strives to harmonise national and regional policies and strategies related to the
development and exploitation of mineral resources through developing human and
technological capacity, including collaboration between the mining industry and training
institutions, inter alia.

SADC states must ensure a balance between mineral development and environmental
protection, including conducting environmental impact assessments (especially in shared
systems and cross border projects), and sharing information on environmental protection and
rehabilitation (Article 8). According to the ‘fixed stock paradigm’ mining is unsustainable
because it is an unavoidable fact that resources will eventually be exhausted.”' According to
the ‘opportunity cost paradigm’ mining can be sustainable because the costs caused by
resource depletion will be counter-acted by new technology and future developments.*> With
regards to the latter argument, foreign investment certainly plays a key part in the development
of SADC’s mining sector and effective mining policies and legal frameworks must ensure the
best possible outcomes in terms of sustainability of the mining sector in the region.*

1.3.2.6 The Revised Protocol on Shared Watercourses

The Revised Protocol on Shared Watercourses of the Southern African Development
Community repeals and replaces the 1995 Protocol on Shared Watercourse Systems.

This Protocol recognises international consensus on a number of concepts and principles
related to water resource development and management in an environmentally sound manner.

20
21
22
23

UNDP (2008).
Tilton (2009:7).
Ibid.

Frick (2002:2).
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The policy acknowledges the Helsinki Rules, the UN Convention on the law of the Non-
Navigational Uses of International Watercourses and Agenda 21 concepts and facilitates the
establishment of shared water agreements.”*

The scarcity of water restricts economic development and social upliftment in the SADC
region.” Successfully managing water resources in southern Africa will contribute in reaching
SADC'’s vision of sustainable development in the region:

The people of southern Africa call for a desirable future in which the region’s environment is
conserved among all the competing uses of water, recognising the constraints inherent in
natural ecosystems so that the environment can be sustainably improved, used and managed in
the spirit of social and environmental justice.”®

The Protocol aims to foster closer cooperation for judicious, sustainable and coordinated
management, protection and utilisation of shared watercourses and advance the SADC agenda
of regional integration and poverty alleviation. In order to achieve the objective, this Protocol,
by virtue of Article 2, seeks to promote and facilitate the establishment of shared watercourse
agreements and shared watercourse institutions for the management of shared watercourses;
advance the sustainable, equitable and reasonable utilisation of the shared watercourses;
promote a coordinated and integrated environmentally sound development and management of
shared watercourses; promote the harmonisation and monitoring of legislation and policies for
planning, development, conservation, protection of shared watercourses, and allocation of the
resources thereof; and promote research and technology development, information exchange,
capacity building, and the application of appropriate technologies in shared watercourses
management.

Recognising the principle of the unity and coherence of each shared watercourse, SADC states
undertake to harmonise the water uses in the shared watercourses and to ensure that all
necessary interventions are consistent with the sustainable development of all watercourse
states and observe the objectives of regional integration and harmonisation of their socio-
economic policies and plans. The utilisation of shared watercourses (including agricultural,
domestic, industrial, navigational and environmental uses) within the SADC region is open to
each watercourse state, in respect of the watercourses within its territory and without prejudice
to its sovereign rights, in accordance with the principles contained in the Protocol.

Member states are obliged to respect the existing rules of customary or general international
law relating to the utilisation and management of the resources of shared watercourses.
According to Article 3.4 of the Protocol, member states commit themselves to maintain a
proper balance between resource development for a higher standard of living for their people
and conservation and enhancement of the environment to promote sustainable development.
Watercourse states in their respective territories undertake to utilise a shared watercourse in an
equitable and reasonable manner taking into account the interests of the watercourse states
concerned, consistent with adequate protection of the watercourse for the benefit of current and
future generations, and they participate in the use, development and protection of a shared
watercourse in an equitable and reasonable manner. Such participation includes both the right
to utilise the watercourse and the duty to co-operate in the protection and development thereof,
as provided in this Protocol. Furthermore, the Protocol states that member states have to take
all appropriate measures to prevent the causing of significant harm to other watercourse states.
Where significant harm is caused to another watercourse state, the state whose use causes such

24
25
26

See Ruppel / Bethune (2007).
SADC (undated).
Ibid.
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harm is to take all appropriate measures to eliminate or mitigate such harm and, where
appropriate, to discuss the question of compensation. Disputes between member states
regarding the interpretation or application of the provisions of the Protocol which are not
settled amicably, are to be referred to the SADC Tribunal under the SADC Treaty.
The Protocol established several SADC water sector organs (Committee of Water Ministers,
Committee of Water Senior Officials, Water Sector Coordinating Unit, and Water Resources
Technical Committee and sub-committees) and shared watercourse institutions. The
Committee of SADC Water Ministers met in Maseru, Lesotho, in September 2011, where it
has been stated that:

... climate change has also seen us facing more intense and frequent extremes of weather

such as droughts and floods, thus necessitating coordinated management of our shared

water courses and resources. For the SADC region with its multiplicity of shared

watercourses, issues of cooperation and joint planning and management of the

development and utilisation of our shared resources is of paramount importance.”’

Various bilateral and multilateral water commissions within the SADC region have been
established,*® which include the following:

*  The Permanent Joint Technical Commission (PTJC) is an agreement between the
governments of the People’s Republic of Angola and the Republic of Namibia to
endorse and affirm the old agreements between the colonial powers, Portugal and
South Africa, in order to re-establish the Permanent Joint Technical Commission
(PJTC) and the Joint Operating Authority on the Cunene River.

* The Joint Permanent Water Commission (JPWC) is an agreement between the
governments of the Republic of Botswana and the Republic of Namibia on the
establishment of a Joint Permanent Water Commission (JPWC). The agreement
relates to water matters of common interest. The Commission concentrated its Policy
and Legislative Review of Wetland Use and Management in Namibia activities
mostly on the Kwando — Linyanti — Chobe River System, a tributary of the Zambezi
River that forms the border between Botswana and Namibia in the eastern part of the
Caprivi Region in Namibia, and included work on the Okavango River. The
Commission became inactive due to the Kasikili/Sedudu Island border dispute
between Namibia and Botswana and the fact that the Permanent Okavango River
Basin Water Commission (OKACOM), established in September 1994, took over the
responsibility of advising the respective governments on issues and developments
related to the Okavango River. The negotiations leading to the establishment of the
Zambezi River Commission (ZAMCOM) further reduced the need for the JPWC to
meet because the Kwando — Linyanti — Chobe River System is a tributary of the
Zambezi River and can thus be included under the ZAMCOM.

*  The Permanent Water Commission (PWC) is an agreement between the governments
of the Republic of Namibia and the Republic of South Africa on the establishment of
a Permanent Water Commission (PWC) on water matters of mutual interest,

7 Opening Remarks by the Deputy Executive Secretary — Regional Integration Eng. Joao Caholo at the

SADC Ministers Responsible for Water Meeting and the Regional Strategic Water Infrastructure
Investor/Donors Conference
http://www.sadc.int/files/1013/1678/2942/REMARKS _BY_ DES AT SADC_MINISTERS OF WATER
MEETING_and DONORS_CONFERENCE_MASERU_SEP 2011 22h00.pdf; accessed 20 October
2011.

28 For more information see Ruppel / Bethune (2007).
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concentrating at present on the lower Orange River. This Commission is active and
responsible for the development of the lower Orange River where it forms the
common border between South Africa and Namibia.

e The Vioolsdrift and Noordoewer Joint Irrigation Scheme is an agreement between the
governments of the Republic of South Africa and the Republic of Namibia on the
Vioolsdrift and Noordoewer Joint Irrigation Scheme (on the lower Orange River). The
agreement provides for the establishment of a Joint Irrigation Authority (JIA)
responsible for the management of the joint irrigation scheme on both sides of the
lower Orange River at Noordoewer in Namibia and Vioolsdrift in South Africa.

* The Permanent Okavango River Basin Water Commission (OKACOM) is an
agreement between the governments of the Republic of Angola, the Republic of
Botswana and the Republic of Namibia, on the establishment of a Permanent
Okavango River Basin Water Commission (OKACOM). This Commission is active
and the objective is to act as technical adviser to the parties on matters relating to the
conservation, development and utilisation of water resources of common interest and
to perform such other functions pertaining to the development and utilisation of such
resources as the parties may agree to assign to the Commission. The vision of the
Commission is to develop an integrated management plan for the Okavango Basin.”

e The Orange-Senqu River Commission (ORASECOM) is an agreement between the
governments of the Republic of Botswana, the Kingdom of Lesotho, the Republic of
Namibia and the Republic of South Africa on the establishment of the Orange-Senqu
River Commission (ORASECOM). This Commission is active and responsible for
advising the governments on developments related to the Orange River Basin.

e The Zambezi River Commission (ZAMCOM) is an agreement between the
governments of the Republic of Angola, the Republic of Botswana, the Republic of
Malawi, the Republic of Mozambique, the Republic of Namibia, the United Republic
of Tanzania, and the Republic of Zimbabwe on the establishment of the Zambezi
River Commission (ZAMCOM).

1.3.2.7 The Protocol on Tourism

Considering that the tourism sector is one of the largest and fastest growing sectors in the
region, the SADC Protocol on Tourism was primarily adopted to increase regional tourism
trade and to utilise the wide range of natural, cultural and historical sites in the region as a
means to achieve sustainable social and economic development. In order to achieve these
objectives, the Protocol requires member states to better use resources through collective
efforts and co-operation in an environmentally sustainable manner. Environmentally and
socially sustainable tourism development based on sound management practices is to be
promoted. The Protocol puts an emphasis on preserving the natural, cultural and historical
resources of the region (Article 11).

» The Future Okavango Project (TFO) analyses ecosystem functions and services within this trans-boundary

basin, inter alia focusing on the influence of existing economic, legal, and social institutions on individual
or collective action in land, forest, pasture, wildlife, and water management in the Okavango River Basin.
Cf. http://www .future-

okavango.org/subproject SP07_tfo.php?PHPSESSID=pmd19856£i9q61rd7pj1h8j203; accessed 20
September 2015.
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1.3.2.8 The Protocol on Trade

The primary objective of the Protocol on Trade is to liberalise intra-regional trade in goods and
services to ensure efficient production within SADC, reflecting the dynamic comparative
advantages of its members states, contributing towards the domestic, cross-border and foreign
investment climate, and enhancing the development, diversification and industrialisation of the
region. Environmental conservation is integrated in that the Protocol provides for general
exceptions from the Protocol’s principles in order to ensure the conservation of exhaustible
natural resources and the environment (Article 9(h)). Furthermore, member states undertake to
make compatible their respective standards-related measures, so as to facilitate trade in goods
and services within SADC, without reducing the level of protection of human, animal or plant
life or health, or of the environment (Article 17).

Regional trade can be a powerful source of economic growth. But trade does not automatically
mean economic growth, let alone poverty reduction or sustainable development. The ability to
benefit from regional trade and foreign investment is dependent on a number of factors,
particularly the quality of the policies and institutions on the ground. Thus, trade should be
considered a means to an end, but not as the end in itself. An effective SADC trade regime
must first and foremost be friendly to the environment, address poverty reduction and promote
sustainable development.

1.3.2.9 The SADC Protocol on Wildlife Conservation and Law

Enforcement
The Protocol on Wildlife Conservation and Law Enforcement of SADC aims to establish
within the framework of the respective national laws of each member state common
approaches to the conservation and sustainable use of wildlife resources and to assist with the
effective enforcement of laws governing those resources.
The Protocol applies to the conservation and sustainable use of wildlife, excluding forestry and
fishery resources. Each member state has to ensure the conservation and sustainable use of
wildlife resources under its jurisdiction, and that activities within its jurisdiction or control do
not cause damage to the wildlife resources of other states or in areas beyond the limits of
national jurisdiction.
In line with Article 4 of the Protocol, appropriate policy, administrative and legal measures
have to be taken to ensure the conservation and sustainable use of wildlife and to effectively
enforce national legislation pertaining to wildlife. Cooperation among member states is
envisaged to manage shared wildlife resources as well as any trans-frontier effects of activities
within their jurisdiction or control. To achieve its overall objectives, the Protocol is to promote
the sustainable use of wildlife, harmonise legal instruments governing wildlife use and
conservation, enforce wildlife laws within, between and among member states, facilitate the
exchange of information concerning wildlife management, utilisation and the enforcement of
wildlife laws, assist in the building of national and regional capacity for wildlife management,
conservation and enforcement of wildlife laws, promote the conservation of shared wildlife
resources through the establishment of trans-frontier conservation areas, and facilitate
community-based natural resource management practices for management of wildlife
resources.
The Protocol establishes the Wildlife Sector Technical Coordinating Unit; the Committee of
Ministers responsible for Food, Agriculture and Natural Resources; the Committee of Senior
Officials; and the Technical Committee. The Wildlife Conservation Fund is established by
Article 11.
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1.3.2.10 The SADC Protocol on Transport, Communications and
Meteorology

Member states acknowledge that they are members of the World Meteorological Organisation
(WMO) and, through their national meteorological services, constitute an integral part of the
regional and global system or network of the WMO’s programmes and structures, in particular
the World Weather Watch programme (Article 12.1). Within the regional and international
cooperative system of the WMO, members are encouraged to provide adequate legal
frameworks and appropriate financial support to the national meteorological services to
establish an integrated network of observation, data processing and communications systems;
and enhance the provision of meteorological services for general and specialised applications
in the region and internationally (Article 12.2). Such co-operation framework obliges member
states to inter alia strengthen their weather and climate monitoring systems, improve public
and specialised weather services, promote sustainable development with the emphasis on
climate change and protection of the environment, and strengthen meteorology research
capacity in the region. The Protocol emphasises that sustainable development is to be
promoted with an emphasis on climate change and protection of the environment. These aims
are to be achieved by means of strengthening the capabilities of national meteorological
centres in climate applications and advice; enhancing existing environmental monitoring
activities; optimising the use of regional structures; and fostering an awareness of the
contributions which can be made by national meteorological centres to planning sustainable
development in agriculture, forestry and related areas (Article 12.7).

1.3.3 Other SADC Legal and Institutional Instruments Relevant for the
Environment

1.3.3.1 The Regional Indicative Strategic Development Plan (RISDP)
Apart from the Treaty and protocols, SADC also provides other instruments at different levels.
These are not binding and do not require ratification by SADC member states.

In March 2001, the Heads of State and Government met at an Extraordinary Summit in
Windhoek and approved the restructuring of SADC institutions by means of a Regional
Indicative Strategic Development Plan (RISDP) which was approved by the SADC Summit in
2003.

The RISDP reaffirms the commitment of SADC member states to good political, economic
and corporate governance entrenched in a culture of democracy, full participation by civil
society, transparency and respect for the rule of law. With regard to monitoring the
implementation of the RISDP, the Summit exercises oversight through progress reports from
the SADC Secretariat.

The focal point of the RISDP is thus to provide strategic direction with respect to SADC
programmes and activities, and to align the strategic objectives and priorities of SADC with
the policies and strategies for achieving its long-term goals. The RISDP is indicative in nature,
merely outlining the necessary conditions that should be realised towards achieving those
goals. The purpose of the RISDP is to deepen regional integration in SADC. The RISDP has
identified gaps and challenges in the current policies and strategies, and used them to reorient
those policies and strategies. In light of the identified gaps and challenges, Chapter 4 focuses
on a number of priority intervention areas of both cross-sectoral and sectoral nature that are
critical for the achievement of SADC’s objectives, in particular in promoting deeper regional
integration, integrating SADC into the world economy, promoting equitable and balanced
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development, eradicating poverty and promoting gender equality, protecting the environment
and strengthening sustainable development.

In order to attain these goals, SADC will inter alia need to harmonise policies, legal and
regulatory frameworks for the free movement of factors of production and to implement
policies to attain macroeconomic stability and build policy credibility. Although it has to be
emphasised that RISDP it is not a binding instrument, at every Summit in recent years member
states reaffirmed their commitment to regional integration as per the RISDP, which has
identified environment and development as cross-sectoral priority intervention areas, as
environment and sustainable development present opportunities for the region to advance its
programme of action in environment and natural resources management and forge
harmonisation of and compliance with environmental policies, standards and guidelines by
pursuing the strategic objectives outlined in the RISDP.*

With regard to environment and sustainable development, the RISDP has elaborated the
following areas of focus:

*  Creating the requisite harmonised policy environment, as well as legal and regulatory
frameworks to promote regional cooperation on all issues relating to environment and
natural resource management including trans-boundary ecosystems;

*  Promote environmental mainstreaming in order to ensure the responsiveness of all
SADC policies, strategies and programmes for sustainable development;

*  Regular assessment, monitoring and reporting on environmental conditions and trends
in the SADC region;

e Capacity building, information sharing and awareness creation on problems and
perspectives in environmental management; and

* Ensuring a coordinated regional position in the negotiations and implementation of
Multilateral Environmental Agreements (MEAs), and other agreements.’’

An internal desk assessment of the RISDP in 2011 which was approved by SADC Council in
2011 was followed by an independent mid-term review carried out and approved by Council in
2012 and 2013. In 2014 and 2015, a task force comprising the SADC Secretariat, all member
states and key stakeholders developed and finalised the Draft Revised RISDP 2015-2020 and
its Implementation Framework and Indicative Costs. In 2015, the SADC Summit has approved
the Revised Regional Indicative Strategy of Development Plan (RISDP) and Implementation
Framework of 2015-2020.%* The Revised RISDP comprises 7 chapters with 4 priority areas (of
which only the first priority area has been revised substantially as compared to the initial
RISDP):

* Industrial development and market integration (with a focus on sustainable industrial
development, productive competitiveness and supply side capacity; the free
movement of goods and services; financial market integration and monetary
cooperation; intra-regional investment and foreign direct investment; and stability
oriented macroeconomic convergence)
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Cf. SADC (2003:66ft.).
Ibid.
GRN South Africa (2015).

99



Oliver C. Ruppel

* Infrastructure in support of regional integration (covering the focus areas of water;
energy; transport; tourism; information and communication technology; and
meteorology;

*  Peace and security cooperation; and

*  Special programmes of regional dimension (besides programmes already included in
the initial RISDP on human resource development; health, HIV and AIDS and other
communicable diseases; food security and transboundary natural resources; statistics;
gender equality; science, technology and innovation and research and development,
special programmes in the revised RISDP also cover the topics of employment and
labour; the environment; and a focus on the private sector).

1.3.3.2 The SADC Declaration on Agriculture and Food Security

With the 2003 Declaration on Agriculture and Food Security, Heads of State and Government
gave substantial means to some specific objectives laid down in Article 5 of the SADC Treaty,
namely the promotion of sustainable and equitable economic growth and socio-economic
development to ensure poverty alleviation, with the ultimate objective of its eradication and the
achievement of sustainable utilisation of natural resources and effective protection of the
environment. With this Declaration, SADC member states committed themselves to promote
agriculture as a pillar of strength in national and regional development strategies and
programmes, in order to attain their short-, medium-, and long-term objectives on agriculture
and food security.

The Declaration covers a broad range of human-rights-relevant issues including the sustainable
use and management of natural resources and human health. This is because increasing
temperatures and declining precipitation in the region resulting from climate change are likely
to reduce yields for primary crops in the next decades, changes which will have a substantial
impact on food security in SADC, although the extent and nature is still uncertain.*® Periods of
drought and flooding will have an impact on food availability, food access, and on nutrient
access.” It is predicted that the impacts of climate change, such as sea-level rise, droughts,
heat waves, floods and rainfall variation, could push millions of people into malnutrition and
increase the number of people facing water scarcity.®

1.3.3.3 The SADC Charter of Fundamental and Social Rights

The 2003 Charter of Fundamental and Social Rights in SADC, although not legally binding, is
an important human rights document that specifies the objectives laid down in Article 5 of the
SADC Treaty for the employment and labour sector. The Charter enshrines the right to a safe
and healthy environment, among others. To mobilise the policy value, and indeed the legal
force, of a right to a safe and healthy environment in the SADC regime requires the
introduction of likely human rights impacts and outcomes. For instance, are the specific rights
potentially affected by climate change — the rights to food, water, shelter, and health or rights
associated with gender, children and indigenous peoples — addressed in context? The right to a
safe and healthy environment become highly relevant to the design and implementation of
approaches to adverse environmental effects in policy and legal terms. This dimension includes
arguments based on human rights obligations of SADC members under a variety of
international law instruments. These range from the integration of human rights into country
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Boko et al. (2007); Niang / Ruppel (2015:1202).
Ziervogel et al. (2006b). Niang / Ruppel (2015:1221).
UNDP (2008); Niang / Ruppel (2015:1217).
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strategies in terms of priority entitlements or more procedural rights that are relevant to the
design and implementation of national policies (e.g. right to information, participation, or
access to decision-making). Recognition of the link between the abuse of the human rights of
various vulnerable communities and related damage to their environment is expressed in the
concept environmental justice.’® Internationally, the experience of courts that have been asked
to decide on cases with regard to environmental rights shows that the judiciary is crucial when
it comes to interpreting existing law and policy in a way that takes into account environmental
concerns. In the 2009, South African case of Lindiwe Mazibuko and Others v City of
Johannesburg and Others, O’ Reagan J held that —

[tlhe purpose of litigation concerning the positive obligations imposed by social and

economic rights should be to hold the democratic arms of Government to account through

litigation. In so doing, litigation of this sort fosters a form of participative democracy that

holds Government accountable and requires it to account between elections [for] specific

aspects of Government policy. When challenged as to its policies relating to social and

economic rights, the Government agency must explain why the policy is reasonable ....""

The aforementioned reasoning does not only apply to the domestic level and should thus in
future also be considered on the regional level. This shall become even clearer in the passage
below dealing with SADC law enforcement and relevant case law.

1.4 SADC Law Enforcement and Relevant Case Law

Other SADC provisions than those of the Treaty and the Protocols are beyond any doubt
important mechanisms for practically improving the state of the environment and the managing
thereof within SADC. However, given that, in the legal sense, only provisions of a binding
nature can be enforced, the SADC Treaty and its protocols are pivotal to enforcing
environmental provisions within SADC.

1.4.1 The SADC Tribunal

The SADC Tribunal was established in 1992 by Article 9 of the SADC Treaty as the judicial
institution within SADC. The inauguration of the Tribunal and the swearing in of its members
took place in November 2005 in Windhoek, Namibia. The Council designated the seat of the
Tribunal to be in Windhoek. The judicial body began hearing cases in 2007, but no case
dealing specifically with environmental provisions has been received so far.

Originally, the Tribunal was established to have the mandate to adjudicate disputes between
states and between natural and legal persons in SADC and to have jurisdiction over all matters
provided for in any other agreements that member states may conclude among themselves or
within the community and that confer jurisdiction on the Tribunal.*® In this context, the SADC
Tribunal also has jurisdiction over any dispute arising from the interpretation or application of
environmentally relevant Protocols. The Tribunal was primarily set up to resolve disputes
arising from closer economic and political union.” However, the Tribunal has demonstrated*’
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Ruppel (2010i:323).

Lindiwe Mazibuko and Others v City of Johannesburg and Others Case CCT 39/09 [2009] ZACC 28.

Art 15(2) of the Protocol on the Tribunal and Rules of Procedure thereof.

Viljoen (2007:503).

Mike Campbell and Another (PVT) Limited v The Republic of Zimbabwe SADC (T) 2/2007 (cited hereafter
as the Campbell case).
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that it can also be called upon to consider the human rights implications of economic policies
and programmes.”’

Surprisingly, the SADC Heads of State and Government dissolved the Tribunal during 2010.
In all probability, this was linked to the continued non-compliance by Zimbabwe with the
Tribunal’s judgments which is unfortunate.* It was decided that “a review of the role,
functions and terms of reference of the SADC Tribunal should be undertaken and concluded
within six months™* and the SADC Tribunal was suspended. At an Extraordinary Summit of
Heads of State and Government in May 2011, the following was decided:**

e The Summit reiterated the moratorium on receiving any new cases or hearings of any
cases by the Tribunal until the SADC Protocol on the Tribunal has been reviewed and
approved,

*  The Summit decided not to reappoint members of the Tribunal whose term of office
expired on August 31, 2010;

*  The Summit decided not to replace members of the Tribunal whose term of office will
expire on October 31, 2011;

e And the Summit mandated the Ministers of Justice/Attorneys General to initiate the
process aimed at amending the relevant SADC legal instruments and submit a
progress report at the Summit in August 2011 and the final report to the Summit in
August 2012.

These decisions have been subject to critical debate.* At the 32nd Session of the Summit of
the Heads of State and Government in 2012, it was inter alia concluded as follows:
24. Summit considered the Report of the Committee of Ministers of Justice/Attorneys
General and the observations by the Council of Ministers and resolved that a new
Protocol on the Tribunal should be negotiated and that its mandate should be confined to
interpretation of the SADC Treaty and Protocols relating to disputes between Member
States.

De facto, the aforementioned decision means a drastic limitation of the competence (if not
paralysis) of the SADC Tribunal as it was initially provided with the competence to deal with
proceedings initiated by private parties against either the community or member states.
Without the competence to deal with proceedings initiated by private parties the new SADC
Tribunal will only operate with its wings cut and most likely become unemployed, due to the
fact that basically all proceedings before the old SADC Tribunal had so far been initiated by
natural or legal persons. Instead of strengthening the mandate of the new SADC Tribunal it has
been weakened at the cost of national sovereignty thinking. The fear of loss of state autonomy,

4 For more information on the SADC Tribunal’s human rights jurisdiction see Ruppel (2012a, 2011a, 2009a,

b, ¢, k) and Ruppel / Bangamwabo (2008).

Especially with the judgment in the Campbell case.

See SADC Communiqué of the 30™ Jubilee Summit of SADC Heads of State and Government, 17 August
2010; http://www.sadc.int/index/browse/page/782; accessed 25 September 2011.

Communiqué of the Extraordinary Summit Heads of State and Government of the Southern Africa
Development Community Windhoek, Republic of Namibia, 20 May 2011;
http://www.swradioafrica.com/Documents/SADCSummit240511.pdf; accessed 10 May 2012.

For a critical view on these decisions see for example Pillay (2011) as well as the letter to the Executive
Secretary of SADC by former president and members of the SADC Tribunal A.G. Pillay, R. Kambovo and
O.B. Tshosa dated 13 June 2011 available at http://www.az.com.na/fileadmin/pdf/2011/az/SADC-Letter-
06-24-11.pdf; accessed 10 May 2012.
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the lack of vision and the unwillingness to compromise are obstacles that prompted SADC to
decide against strengthening SADC citizens’ rights in the regional community.

Since then, the Tribunal remained suspended. In August 2014, SADC Council of Ministers
have considered and approved a draft new Protocol on the SADC Tribunal and recommended
it to Summit for further consideration, approval and signature.*® Not only taking into
consideration the variety of binding SADC Protocols with an environmental impact, the
revival of the Tribunal would have been an important step towards the development of
environmental jurisprudence at the African sub-regional level. However, the draft Protocol for
the Tribunal limits its competence, as it was initially provided with the competence to deal
with proceedings initiated by private parties against either the community or member states. At
its 35" Summit held in Gaborone, Botswana in August 2015, the SADC Heads of State and
Government approved a resolution on the establishment of the Southern African Development
Community Administrative Tribunal (SADCAT).*’ In contrast to the old SADC Tribunal, the
revised Protocol regarding the SADCAT does not provide for access to the tribunal for
individuals, and it will no longer handle cases between countries. The new SADCAT is thus no
court of justice as the SADC Tribunal used to be but will merely function as a legal institution
for the interpretation of treaties and protocols of SADC.

The following cases with some environmental and human rights impact reflect the promising
beginnings of the SADC Tribunal before it had been cut its wings.

1.4.2 Mike Campbell: An Environmentalist

In 2005, the Constitution of Zimbabwe was amended. The Constitutional Amendment (No. 17)
Act 2005 allowed the Government to seize or expropriate farmland without compensation, and
it bars courts from adjudicating on legal challenges filed by dispossessed and aggrieved
farmers. The practical implications of the Amendment Act resulted in farm seizures, where the
majority of the approximately 4,000 white farmers were forcibly ejected from their properties
with no compensation being paid for the land. On 11 October 2007, Mike Campbell (Pvt) Ltd,
a Zimbabwean-registered company, and others instituted a case with the SADC Tribunal to
challenge violations by the expropriation of agricultural land in Zimbabwe by that country’s
Government.** Mike Campbell had purchased the farm in question on the open market in 1980,
after Zimbabwe’s Independence.

On 28 November 2008, the SADC Tribunal in its final decision ruled in favour of Mike
Campbell and other white commercial farmers.* In its decision the Tribunal held that the
Republic of Zimbabwe was in breach of its obligations under Articles 4(c) and 6(2) of the
SADC Treaty and that the applicants had been denied access to the courts in Zimbabwe;” and

46 See Outcome of the SADC Council of Ministers Meeting held on 14-15 August 2014 at Victoria Falls,

Zimbabwe ; available at

http://www.sadc.int/files/2314/0821/8588/Outcome_of the Council of Ministers_meeting of August 14
_and_15 2014L.pdf; accessed 3 September 2014.

See Communiqué of the 35th Summit of SADC Heads of State and Government held in Gaborone,
Botswana 17-18 August 2015 available at

http://www.sadc.int/files/7814/3997/3204/Final_35th_Summit Communique as_on_August 18 2015.pdf,
accessed 24 August 2015.

For more information on the Campbell Case see Ruppel (2012a, 2011a, 2009a, b, c, k) and Ruppel /
Bangamwabo (2008).

Mike Campbell (Pvt) Ltd and Others v The Republic of Zimbabwe SADC (T) Case No. 2/2007.

Ibid.
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the applicants had been discriminated against on the ground of race.’’ The Tribunal further
directed the Republic of Zimbabwe to take all necessary measures to protect the possession,
occupation and ownership of the lands of those applicants who had not yet been evicted, and to
pay fair compensation to those who had already been evicted. The ruling was considered to be
a landmark decision expected to shape the legal landscape in the SADC region.’” Despite the
rule that the Tribunal’s decisions are final and binding,” the Zimbabwean Government never
accepted the Tribunal’s judgement in the Campbell case.’ Subsequently, the farm of Mike
Campbell was invaded.” This raised the question of how the Tribunal’s judgements were to be
enforced. In early April 2011, the South African Advocate Jeremy Gauntlett filed an urgent
application before the SADC Tribunal on behalf of Mike Campbell and another against the
Summit of the Heads of State or Government of SADC, the Presidents of its 15 countries, the
Council of Ministers of SADC and the Republic of Zimbabwe. The application requested an
order that ensures that “the [SADC] Tribunal continues to function in all respects as
established by Article 16 of the Treaty”.”® On 9 April 2011, the South African Sunday Times
newspaper published the following:

Mike Campbell, 78, the commercial farmer who made legal history when he took

President Mugabe to the Southern African Development Community (SADC) Tribunal in

2007 and won the case a year later, died at his temporary home in Harare this week.’

It is further reported that:

Campbell never recovered from the abduction and brutal beatings meted out to him, his
wife Angela and son-in-law Ben Freeth by ZANU-PF thugs .... The 78-year-old farmer
sustained severe head injuries, which resulted in brain damage, broken ribs and damage to
his lower limbs ....”’

The dealings around the Campbell case reflect that the rule of law is in a state of flux in SADC
and the recent dissolution of the SADC Tribunal is obviously linked to the continued
Zimbabwean non-compliance with the Tribunal’s judgments.

3 The issue of racial discrimination was decided by a majority of 4 to 1. Judge OB Tshosa, in his dissenting

opinion, concluded that “Amendment 17 does not discriminate against the applicants on the basis of race
and therefore does not violate the respondent obligation under Article 6(2) of the Treaty”. He argues that
“the target of Amendment 17 is agricultural land and not people of a particular racial group and that —
although few in number — not only white Zimbabweans have been affected by the amendment”. See Mike
Campbell (Pvt) Ltd and Others v The Republic of Zimbabwe SADC (T) Case No. 2/2007, dissenting
opinion of Hon. Justice Dr Onkemetse B. Tshosa.

Cf. Ruppel (2009k).

Article 16(5) SADC Treaty.

On 28 February 2009, Zimbabwe’s President Robert Mugabe said that “[t]here is no going back on the land
reforms”, and that “[sJome farmers went to the SADC tribunal in Namibia but that’s nonsense, absolute
nonsense, no one will follow that .... We have courts here in this country that can determine the rights of
people. Our land issues are not subject to the SADC tribunal” See The Namibian 2 March 2009 “Mugabe
says Zim land grabs will continue”.

On 25 February 2009, Michael Campbell and his wife had to leave the farm in fear of their safety after a
group of two vehicles led by Peter Chamada, nephew of Cabinet Minister Nathan Shamuyarira, claiming to
be from the Lands Office, came to the farm and said that they did not care about the law or the police, and
that they had come to take over the land. See The Namibian 27 February 2009 “Campbell flees farm
invasion in Zimbabwe”.
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accessed 4 April 2011.
See http://www.timeslive.co.za/sundaytimes/article1010628.ece/Farmer-who-took-Mugabe-to-court-dies-
from-injuries; accessed 9 April 2011.
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In March 2012, the African Commission on Human and Peoples’ Rights decided to register
and consider a complaint about the suspension of the SADC Tribunal. The claimants requested
the African Commission to refer their communication to the African Court of Justice so it can
order the SADC Summit and its member states to lift, with immediate effect, the suspension of
the tribunal; to reappoint the tribunal’s judges and to give the tribunal the funding it needs to
get on with its work. However, the African Commission has concluded that neither the
separate analysis of Articles 7 (on the right to have ones case heard) and 26 (on the
independence of the courts) of the African Charter on Human and Peoples Rights, nor a
combined reading of the two provisions do create an obligation to ensure access to the SADC
Tribunal. The African Commission thus found no violation of Articles 7 and 26 of the African
Charter by the respondent states.”®

With regard to the question whether it can still realistically be expected that SADC will take
appropriate action against Zimbabwe, one can only refer to the late Mike Campbell and
conclude without reservation that ‘justice delayed is justice denied’. Mike Campbell was an
environmentalist as has been eloquently reflected in the following press passage:

Campbell was an early conservationist, and after Zimbabwe gained independence in
1980, the purchase of a neighbouring farm provided the space to introduce giraffe, impala
and eland. Wildlife drew visitors to the family's Biri River safari lodge. He grew tobacco
and maize and raised a resilient herd of Mashona-Sussex cattle, while mangoes from the
40,000 trees generated foreign currency from sales in British supermarkets. The
Government-sanctioned invasion of white-owned commercial farms began in earnest two
decades after independence. Mugabe promised a ‘fast-track’ redistribution of 3,000 farms
to landless black people. Mount Carmel was a plum target.... The documentary ‘Mugabe
and the White African’ (2009), which won a British independent film award, depicts
Campbell and his wife enjoying a sundowner as a farm worker comes to warn that an
armed gang is headed for the house. In a moment worthy of Sir Francis Drake on
Plymouth Hoe, he tells his wife, Angela, he will deal with them “when I have finished my
drink”. Campbell refused to hand over his farm to the so-called war veterans (few were
old enough to have featured in the war), and instead gave them a shed to live in, as he did
not want them “chopping down trees to build your huts”. The invaders moved to Bruce's
house, and in time burned down the safari lodge, poached the wildlife and slaughtered or
rustled the cattle. Not even a warthog remained, he said later.>

1.4.3 Swissbourgh and the Lesotho Highlands Water Project (LHWP)®

This case is also relevant to a discussion of the SADC Tribunal, the environment and common
economic goals of the SADC region. The case was heard in the High Court and Court of
Appeal of Lesotho as well as the High Court of South Africa. Nine years after it was first heard
it was brought before the SADC Tribunal. In August 2010 it was decided that “a review of the
role, functions and terms of reference of the SADC Tribunal should be undertaken and
concluded within 6 months™®" and the SADC Tribunal was suspended. On 25 January 2011,
the South African based Josias van Zyl and the Swissbourgh Group filed an application with

8 See Luke Munyandu Tembani and Benjamin John Freeth vs Angola and Thirteen Others Communication

409/12 decision done in Banjul, the Gambia during the 54th Ordinary Session of the African Commission
on Human and Peoples Rights, 22 October to 5 November 2013; available at
http://www.achpr.org/files/sessions/54th/comunications/409.12 /achpr54 409 12 eng.pdf; accessed 22
September 2015.

Cf. http://www.guardian.co.uk/world/2011/apr/24/mike-campbell-obituary; accessed 14 October 2011.
Swissbourgh Diamond Mines & Others v The Kingdom of Lesotho Case No. SADC (T) 04/2009.

SADC Communiqué of the 30™ Jubilee Summit of SADC Heads of State and Government, 17 August
2010; at http://www.sadc.int/index/browse/page/782; accessed 25 September 2011.
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the SADC Tribunal to set aside the SADC Summit decision to suspend the Tribunal. The
Swissbourgh Group claimed that Lesotho, South Africa and Zimbabwe are facing massive
financial claims resulting from their respective international law violations stemming from a
case in which the Swissbourgh Group launched against the Kingdom of Lesotho for
compensation and damages suffered following the expropriation of its mineral rights in the
execution of the Lesotho Highlands Water Project (LHWP) Treaty. The 1986 Treaty is a
contractual agreement governing the design, construction, operation, and maintenance of the
Project, as well as the export of water to South Africa.®” The suspension of the SADC Tribunal
brought the case of the Swissbourgh Group to a halt.”’ The case has not been resolved.

1.5 Some Challenges Ahead

SADC'’s vision includes a ‘common future’ that will ensure economic and social well-being
for all the people of Southern Africa.®* The objectives of the SADC Treaty in particular
include “promotion and equitable economic growth and socio-economic development that will
ensure poverty alleviation with the ultimate objective of its eradication”.®® Although a basic
legal framework is in place these objectives stand largely unfulfilled at present. Unsustainable
development in SADC is a reality due to “economic and sectoral policies which are too
narrowly conceived and focused and which neglect the negative consequences on the people
and the environment.”® Other obstacles in SADC include “duplication and fragmentation of
authority” and “institutional failure ... caused by policies that are not backed up by legislation

and therefore cannot be legally enforced”.®’

The SADC legal framework provides for a broad bandwidth of provisions with high relevance
for environmental protection and it cannot be overemphasised that the rule of law, good
governance and the protection of the environment play an essential role in economic
development which again contributes to growth, productivity and employment creation, all
being essential for sustainable reductions in poverty. However, a major part of any successful
legal strategy towards sustainable development includes enforcement. The rule of law means
nothing without effective access to justice, without compliance with and enforcement of
judgments made by legitimate courts. With regards to the recent dissolution of the SADC
Tribunal the legal fraternity in the region responded as follows:
Heads of State from the Southern African Development Community (SADC) have

unlawfully sabotaged the SADC Tribunal and undermined the right of citizens to access
justice ... by violating regional laws and acting unconstitutionally ...

Having said this, it must be concluded that the dissolution of the SADC Tribunal violates the
right to a fair trial, non-discrimination, access to justice and effective legal remedies within the
legal framework of SADC.
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See http://www.lhwp.org.ls/overview/treaty.htm; accessed 21 April 2011.
See Sasman (2011).

Cf. http://www.sadc.int/index/browse/page/715; accessed 19 June 2011.
Article 5 Amended Declaration and Treaty of SADC 1992.

Susswein (2003:297).

Ibid:303.

See http://www.thezimbabwean.co.uk/news/zimbabwe/35444/sadc-leaders-undermine-reginal-
tribunal.html; accessed 20 August 2011.
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2 The Consideration of Environmental Concerns in Cross-cutting
Regimes

2.1 The Southern African Customs Union (SACU) and SACU Related

Trade Agreements
Having celebrated its 100™ anniversary in 2010, the Southern African Customs Union (SACU)
is the world’s oldest customs union.”” SACU has five members, namely South Africa,
Botswana, Lesotho, Namibia, and Swaziland. All five SACU member states are also members
of the SADC. One objective of SACU is to facilitate the cross-border movement of goods
between the territories of the member states. In order to achieve trade liberalisation, the free
movement of domestic products is part of the SACU Treaty (Article 18). Goods grown,
produced or manufactured in the common customs area are generally free of customs duties
and quantitative restrictions within the common customs area. However, member states have
the right to impose restrictions on imports or exports in accordance with national laws and
regulations for the protection of health of humans, animals or plants, the environment or
intellectual property rights and exhaustible natural resources.
In 2006, SACU signed an FTA with European Free Trade Area (EFTA) states (Iceland,
Liechtenstein, Norway and Switzerland).”” SACU and the EFTA states have laid down in
Article 28 of the Free Trade Agreement on investment that “it is inappropriate to encourage
investment by relaxing health, safety or environmental standards”. The broad nature of
environmental protection is reflected in the somewhat vague formulation of Article 31, which
provides that the conservation of the environment has to be taken into account in the
“implementation of assistance in the various sectors to which it is relevant”.
As a first step towards the creation of a Free Trade Area between the Mercado Comun del Sur
(MERCOSUR) and SACU, SACU has signed a Preferential Trade Agreement (PTA) with
MERCOSUR countries’' in 2009.”* Trade liberalisation is the focus of this agreement and
read together with its annexes, specific preferences are granted by MERCOSUR to SACU and
vice versa. The PTA only indirectly refers to environmental concerns in making reference to
the general exceptions provision in the General Agreement of Tariffs and Trade (GATT)
Article XX.
In 2008, SACU” and the United States signed a Trade, Investment and Development
Cooperation Agreement (TIDCA) in order to “to promote an attractive investment climate and
to expand and diversify trade between SACU and the United States”.”* As laid down in the
Preamble, the parties of the TIDCA recognise the “importance of protecting and preserving the
environment in accordance with each Party’s environmental laws, and desiring to ensure that
trade and environmental policies are mutually supportive in the furtherance of sustainable
development”.
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For further details on SACU see Ruppel (2010k).
For the text of the Agreement, which came into force in 2008, see http://www.sacu.int/docs/tradeneg/efta-
fta2006.pdf; accessed 20 May 2010.

n Common Market of South America, consisting of Argentina, Brazil, Paraguay and Uruguay.

2 For text of the Agreement see http://www.tralac.org/cause_data/images/1694/1_Texto_Principal.pdf;

accessed 24 March 2011.
For text see http://www.sacu.int/docs/tidca/agreement.pdf; accessed 24 March 2011.
Article 1 TDCA.
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2.2 The EAC-COMESA-SADC Tripartite Initiative
In October 2008, the Heads of State of the member states of SADC, the Eastern African
Community (EAC) and the Common Market for Eastern and Southern Africa (COMESA)
negotiated a communiqué as the basis of the Tripartite Partnership. Therein the Heads of State
representing all three regional economic communities agreed that the communities should
merge into a single market in order to promote the rapid social and economic development of
the region.” With the 2011 Second Tripartite Communiqué the respective Heads of State
adopted the following developmental approach to the Tripartite Integration process:

... that will be anchored on three pillars ... Market integration based on the Tripartite

Free Trade Area (FTA); Infrastructure Development to enhance connectivity and reduce

costs of doing business as well as Industrial development to address the productive

capacity constraints ...."*

According to the Communiqué, the Tripartite initiative incorporates 26 countries, almost half
of the African Union, with 600 million people and a Gross Domestic Product (GDP) of
approximately US$1.0 trillion. An Agreement for the Tripartite Free Trade Area (TFTA) was
adopted in June 2015”7 with several post-signature issues still to be finalised:

Main features of trade in goods, the elimination of customs duties, trade remedies and rules of
origin still need to be negotiated. In a second negotiation phase, a Protocol on Trade in
Services and Protocols on trade-related matters, including on competition policy, cross-border
investment, trade and development, and intellectual property rights are to be negotiated. For
these Protocols to be negotiated, the TFTA envisages a timeframe of 24 month upon entry into
force of the TFTA, which will only be the case after 14 member states of EAC, COMESA or
SADC have ratified the TFTA.”

The outcomes of both phases have great significance for the environment in the single market
and it remains to be seen whether the Tripartite initiative will also bring prosperity to the
people that have so far been left behind in sub-Saharan Africa. Transforming society will
require comprehensive legal, political, social, and economic reforms and development
initiatives, such as investing more in education, public services, and infrastructure, enhancing
participation in trade and protecting the environment for present and future generations.
Moreover, it also remains to be seen whether the Tripartite initiative will push the regional
integration agenda to empower the poor and reduce pressures such as under-development,
unemployment, environmental neglect, health emergencies, and strife.

The approach of the TFTA to protect the environment is congruent with that followed by the
WTO. Environmental interests are considered within the system of general exceptions. The
agreement in its Article 31 provides for a number of general exceptions to the basic principle
of non-discrimination to allow countries in certain circumstances to take account of economic
and/or noneconomic interests and values that compete with free trade. Amongst others, these

s Cf. First Communiqué of the COMESA-EAC-SADC Tripartite Summit of Heads of State and Government

COMESA EAC SADC TRIPARTITE (2008); http://www.comesa-eac-sadc-
tripartite.org/sites/default/files/documents/Final%20Communique%20-
%20The%20Tripartite%20Summit%202008.pdf; accessed 19 October 2011.

Cf. Second Communiqué of the COMESA-EAC-SADC Tripartite Summit of Heads of State and
Government COMESA EAC SADC TRIPARTITE (2011); http://www.comesa-eac-sadc-
tripartite.org/sites/default/files/documents/Communique%200f%20the%202nd%20Tripartite%20Summit%
20-%20English%20-%2012.06.2011.pdf/; accessed 19 October 2011.

Available at http://www.tralac.org/images/docs/753 1/tfta-agreement-june-2015.pdf; accessed 22 September
2015.

For further details on the TFTA and ist implications for SADC see Erasmus (2015 a and b).
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exceptions justify measures necessary to protect human, animal or plant life or health as well
as measures relating to the conservation of exhaustible natural resources, provided that “such
measures are not applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade”.

The agreement also follows the WTO approach with regard to the system of dispute settlement.
According to Article 30 of the Agreement, a panel is to be established for the purposes of
dispute settlement, where an amicable resolution is not achieved over disputes dealing with the
implementation of the provisions of the agreement.

The East African Community (EAC), the Common Market for Eastern and Southern Africa
(COMESA) and the Southern African Development Community (SADC) have already
initiated discussions towards the establishment of the COMESA-EAC-SADC Tripartite
climate change programme to facilitate their long-term vision of working together.

2.3 The BRICS Partnership

The BRICS partnership is a grouping of leading emerging economies, namely Brazil, the
Russian Federation, India, China and South Africa, that plays a key role in the world economic
development scenario.” The five BRICS states cover more than a quarter of the world’s land
area and almost the half of the world’s population lives within their territories. BRICS is
neither an international organisation nor a trade bloc in terms of a regional (or preferential)
economic community. BRICS considers itself to be “a platform for dialogue and co-operation
amongst countries that represent 43% of the world’s population, for the promotion of peace,
security and development in a multi-polar, inter-dependent and increasingly complex,
globalizing world.”® The BRICS partnership is of economic and political importance in many
regards, and it is predicted that the BRICS economies could become a much larger force in the
world economy.® While China and India are considered to be the ‘world’s factory’ and the
‘world’s office’, respectively,* Russia has come to be known as the ‘world’s gas station’ and
Brazil as the ‘world’s farm’. In this context, South Africa could serve as the ‘gateway to
Africa’ and its rich natural resources™ as most foreign direct investment attracted by African
states relates to natural resources.*

Environmental issues have played an important role throughout the BRICS meetings, as
stipulated in the Summit Declarations. On 14 April 2011, the leaders of the five BRICS states
signed a joint declaration on the global economy, international financial issues and
developmental affairs, in Sanya, China.* The Sanya BRICS Declaration contains various

7 Prior to South Africa’s first attendance of the summit in 2011, the group was named BRIC (Brazil, Russian

Federation, India and China). South Africa had received a formal invitation to join from China in 2010. The
first BRIC summit was held in 2009 in Yekaterinburg in Russia, the second BRIC summit in 2010, in
Brasilia, Brazil, followed by the third BRICS summit in 2011 in Sanya, China, the fourth Summit in 2012
in New Delhi, India, the fifth Summit in 2013 in Durban, South Africa, the sixth Summit in Fortaleza,
Brazil in 2014 and the seventh Summit in Ufa in Russia in 2015. The eighth Summit will take place in 2016
in New Delhi, India.

See para 3 of the Delhi Declaration, available at www.bricsindia.in/delhi-declaration.html; accessed 9 April
2012.

See Ruppel / Ruppel-Schlichting (2013); Wilson ef al. (2010).

Fujita (2006).

Van den Bosch (2011).

Marafa (2009:13).

Sanya Declaration http://www.bricsindia.in/thirdSummit.html; accessed 8 April 2012.
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linkages with regard to trade and the environment. The declaration emphasises that “[I]n the
economic, financial and development fields BRICS serves as a major platform for dialogue
and cooperation” and the group has agreed to continue further expanding and deepening
economic, trade and investment cooperation among BRICS countries. Furthermore, BRICS
countries, by signing the declaration have committed themselves “to assure that the BRICS
countries will continue to enjoy strong and sustained economic growth supported by our
increased cooperation in economic, finance and trade matters, which will contribute to the
long-term steady, sound and balanced growth of the world economy.”*® The declaration refers
to environmental matters with climate change leading the way as climate change is considered
to be “one of the global threats challenging the livelihood of communities and countries.”®’ In
this regard and highlighting the principle of equity and common but differentiated
responsibilities, BRICS leaders have committed themselves “to work towards a
comprehensive, balanced and binding outcome to strengthen the implementation of the United
Nations Framework Convention on Climate Change and its Kyoto Protocol”® and to enhance
“practical cooperation in adapting our economy and society to climate change.”’ Moreover
cooperation has been envisaged in order to “reach new political commitment and achieve
positive and practical results in areas of economic growth, social development and
environmental protection under the framework of sustainable development.””’

In its fourth Declaration signed in New Delhi in March 2012,”' the BRICS states again
emphasised their strong commitment to enhancing sustainable development by also focusing
on environmental protection. In the Declaration the BRICS states affirm their commitment
towards the implementation of the UNFCCC and the CBD, amongst others. It is specifically
pointed out that “sustainable development should be the main paradigm in environmental
issues, as well as for economic and social strategies”’”. Noteworthy is that the Delhi
Declaration points out the commitment of the BRICS states towards environmental protection
and respective MEAs, just as the achievement of the MDGs but the Declaration is also very
clear regarding the responsibilities of developed nations and the need to ensure that growth in
non-developed countries is not affected.”

In the 2013 Durban eThekwini Declaration,’® BRICS reaffirmed its commitment to the
promotion of international law, multilateralism and the central role of the United Nations
(UN). The discussions also reflected a growing intra-BRICS solidarity, as well as the shared
goal to contribute positively to global peace, stability, development and co-operation based on
an inclusive approach of shared solidarity and co-operation towards all nations and peoples.”
In the eThekwini Declaration BRICS leaders have acknowledged climate change as being “one
of the greatest challenges and threats towards achieving sustainable development™® and have
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See para 13 of the Sanya Declaration at http://www.bricsindia.in/thirdSummit.html; accessed 8 April 2012.
See para 22 of the Sanya Declaration.

Ibid.

Ibid.

para. 23 of the Sanya Declaration.

Delhi Declaration at http://www.bricsindia.in/delhi-declaration.html; accessed 9 April 2012.

Ibid at para. 32.

See for example Delhi Declaration paras 29, 30, 31, 33, 34, 35.

2013 Durban 5th BRICS Summit eThekwini Declaration and Action Plan at www.brics5.co.za/fifth-brics-
summit-declaration-and-action-plan; accessed 24 November 2013.

Para. 2 of the 2013 eThekwini Declaration.

Para. 37 of the eThekwini Declaration.
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included in the eThekwini Action plan to hold a consultative meeting of BRICS senior officials
in the margins of relevant sustainable development, environment and climate related
international fora, where appropriate.

In July 2014, the 6th BRICS Summit was held in Fortaleza, Brazil under the theme ‘Inclusive
Growth: Sustainable Solutions’. The Summit has produced various outcomes, including the
Fortaleza Declaration and Action Plan, and, most importantly, the Agreement on the New
Development Bank,” the purpose of which has been defined as to mobilise resources for
infrastructure and sustainable development projects in BRICS and other emerging economies
and developing countries, complementing the existing efforts of multilateral and regional
financial institutions for global growth and development.” BRICS leaders have stated to
“support the creation of a facilitation mechanism for the development, transfer and
dissemination of clean and environmentally sound technologies and call for the establishment
of a working group within the UN on this proposal”.”” With regard to climate change, BRICS
leaders have called upon all countries to “build upon the decisions adopted in the UN
Framework Convention on Climate Change (UNFCCC) with a view to reaching a successful
conclusion by 2015, of negotiations on the development of a protocol, another legal instrument
or an agreed outcome with legal force under the Convention applicable to all Parties, in
accordance with the principles and provisions of UNFCCC, in particular the principle of
common but differentiated responsibilities and respective capabilities.”'* Furthermore, it has
been reiterated that “renewable and clean energy, research and development of new
technologies and energy efficiency, can constitute an important driver to promote sustainable
development, create new economic growth, reduce energy costs and increase the efficiency in
the use of natural resources.”'"’

In 2015 the 7™ BRICS Summit was held in Ufa, Russia. The Ufa declaration emphasises “the
importance of economic growth based on the balanced development of all economic sectors
and on the development and introduction of advanced technologies and innovations, (depends
on) the mobilization of resources from financial institutions and the encouragement of private
investment.” Private investment also means Africans investing in Africa.'”® Furthermore,
BRICS reaffirmed its commitment to the ambitious post-2015 development Agenda, which
should reinforce the international community’s commitment to eradicate poverty achieve
sustained, equitable and inclusive economic growth and sustainable development fully comply
with all principles of the UN Conference on Environment and Development held in Rio in
1992, including, in particular, the principle of Common But Differentiated Responsibilities
(CBDR).'” Moreover, BRICS expressed its readiness to address climate change in a global
context and at the national level and to achieve a comprehensive, effective and equitable
agreement under the United Nations Framework Convention on Climate Change.'**
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Available from http://brics6.itamaraty.gov.br/agreements; accessed 18 August 2014.

For the NDB’s potential in the field of development co-operation see Mota Prado / Salles (2014).
Para. 55 of the Fortaleza Declaration.

Para. 52 of the Fortaleza Declaration.

Para. 53 of the Fortaleza Declaration.

Cf. McNamee et al.

Para. 65 of the Ufa Declaration.
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CHAPTER 8

ENVIRONMENTAL MANAGEMENT

I. GENERAL PRINCIPLES OF ENVIRONMENTAL
MANAGEMENT IN NAMIBIA

Katharina Ruppel-Schlichting

1 Introduction
Environmental management is concerned with taking charge and controlling the biological and
physical elements of our surroundings including land, air, water, plants and animals.
Environmental management has been defined as
a multi-layered process associated with the interactions of state and non-state
environmental managers with the environment and with each other. Environmental
managers are those whose livelihoods are primarily dependent on the application of skill
in the active and self-conscious direct or indirect, manipulation of the environment with
the aim of enhancing predictability in a context of social and environmental uncertainty.1

Undertaking environmental management can bring about higher standards of safety and
security (e.g. by addressing global warming as a cause for environmental disasters) and
benefits to the lifestyle of people (e.g. by protecting the quality of water resources in order to
preserve fish stocks as a source of food). The reduction of costs by improving environmental
performances (optimising process efficiency minimises the use of raw materials and energy
and the amount of waste production) and the minimisation of environmental risks are
considered to be further advantages of environmental management.

In the absence of environmental management, people will be more vulnerable to natural
disasters and development is unlikely to be sustainable.” One main objective of environmental
management is thus to work towards ecologically sustainable development.

Several principles guide all environmental management processes. Generally, the principles
which are captured in major international environmental agreements, such as the Stockholm
Declaration and the Rio Declaration also govern processes of environmental management. Of
particular relevance for environmental management are the following principles:

* The principle of responsibility for environmental harm entails firstly the duty to
prevent environmental damage and secondly, to compensate for any environmental
damage caused.’

Wilson / Bryant (1997:7).
Barrow (2005:19).

See Principles 21 and 22 of the Stockholm Declaration and Principles 2 and 13 of the Rio Declaration.
International judicial bodies have recognised this principle, for example in the Case on the Legality of the
Threat or Use of Nuclear Weapons decided by the International Court of Justice.

113



Katharina Ruppel-Schlichting

Intergenerational equity is another principle important for environmental
management. It aims to ensure that the needs of the present generation are met
without compromising the ability of future generations to meet their own needs.”

The precautionary principle provides that that if an action has a suspected risk of
causing harm, in the absence of scientific consensus that the action is not harmful, the
burden of proof that it is not harmful falls on those taking the action. Lack of full
certainty about social or environmental threats should thus not be used as a reason for
approving any planned action.’

The polluter pays principle states that the cost of avoiding or compensating for social
impacts should be borne by the person having caused the environmental harm.®

Environmental principles that are generally accepted are to avoid or minimise waste and
pollution; to minimise the use of natural resources, non-renewable resources in particular; and
to protect biodiversity.

Governments, industry and institutions make use of a number of environmental management
tools to address environmental problems, including but not limited to the following:’

Public participation ensures that the public is involved in decision-making by having
access to relevant information and by being granted the opportunity to provide input.
Stakeholders must have the opportunity to influence decisions that have an
environmental component.

Monitoring compliance ensures compliance with relevant environmental legislation,
regulations and other requirements is the cornerstone of making any environmental
management processes effective.

Environmental impact assessment serves as a tool to identify the environmental,
social and economic impacts of a project prior to decision-making.

Strategic environmental assessment is an environmental management tool that usually
covers a wider range of activities (it might be applied to an entire sector) or a wider
(geographical) area and often over a longer time span than the environmental impact
assessment of projects.

Social impact assessment is applied to analyse, monitor and manage the social
consequences (e.g. consequences on human life, livelihoods and human settlements)
of development.

Environmental management system consists of a number of interrelated processes and
practices such as review, analysis, evaluation and monitoring that function together to
achieve the objective of effective environmental management.

Environmental auditing is a systematic assessment of Government, institutional and
corporate management systems, practices and policies as the affect the environment.

Environmental labelling is used to provide information about the environmental
impact of a product. Environmental labelling schemes award an environmental label
to those products that are judged to be less harmful to the environment than others
within the same product group.

= o v b

See Principle 2 of the Stockholm Declaration and Principle 3 of the Rio Declaration.
See Principle 15 of the Rio Declaration.

See Principle 16 of the Rio Declaration.

See Thompson (2005) and Nhamo / Inyang (2011) for more details.
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*  Environmental policies signal a commitment to environmental management and can
prepare the way for further environmental management activities. Environmental
policies set out the aims and intentions with respect to the environment.

* Environmental reporting is the communication of environmental management
initiatives to improve environmental performance to the outside world, e.g. by way of
publishing an environmental report.

In Namibia, the legal foundation for environmental management is the Environmental
Management Act No. 7 of 2007 (EMA). The general features of environmental management as
sketched above are mirrored in the EMA, as will be outlined in the following sections.

2 The Environmental Management Act No. 7 of 2007
This important piece of Namibian environmental legislation has been enacted to promote the
sustainable management of the environment and the use of natural resources by establishing
principles for decision-making on matters affecting the environment. The EMA was gazetted
in 2007° and came into force in 2012°. It governs all processes related to environmental
management and lays down the institutional structures and legal mechanisms to further the
national environmental interest and to ensure that environmental considerations are taken into
account in public and private activities and decision-making. The scope of application of the
EMA is wide ranging as it functions as framework legislation, covering all sectors of
environmental law. The objective of the Act is laid down in its Section 2:

The object of this Act is to prevent and mitigate, on the basis of the principles set out in

section 3, the significant effects of activities on the environment by -

(a) ensuring that the significant effects of activities on the environment are considered
in time and carefully;

(b) ensuring that there are opportunities for timeous participation of interested and
affected parties throughout the assessment process; and

(c) ensuring that the findings of an assessment are taken into account before any
decision is made in respect of activities.

2.1 Environmental Management Principles in the EMA

The principles of environmental management have to be applied by Government institutions
and private persons including companies, institutions and organisations, when doing or
planning things, which may have a significant effect on the environment. These building the
cornerstone of the EMA are well elaborated in Section 3(2) and reflect the general principles of
environmental law as already developed on international level, and contained in various
international environmental texts such as the Stockholm or the Rio Convention:

(a) renewable resources must be used on a sustainable basis for the benefit of present
and future generations;

(b) community involvement in natural resources management and the sharing of
benefits arising from the use of the resources, must be promoted and facilitated;

See Government Notice No. 232, Government Gazette No. 3966 (2017).
See Government Notice No. 28, Government Gazette No. 4878 (2012).
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() the participation of all interested and affected parties must be promoted and
decisions must take into account the interest, needs and values of interested and
affected parties;

(d) equitable access to environmental resources must be promoted and the functional

integrity of ecological systems must be taken into account to ensure the
sustainability of the systems and to prevent harmful effects;

(e) assessments must be undertaken for activities which may have a significant
effects on the environment or the use of natural resources;

® sustainable development must be promoted in all aspects relating to the
environment;

(2) Namibia’s cultural and natural heritage including, its biological diversity, must be
protected and respected for the benefit of present and future generations;

(h) the option that provides the most benefit or causes the least damage to the
environment as a whole, at a cost acceptable to society, in the long term as well as
in the short term must be adopted to reduce the generation of waste and polluting
substances at source;

i) the reduction, re-use and recycling of waste must be promoted,

)] a person who causes damage to the environment must pay the costs associated
with rehabilitation of damage to the environment and to human health caused by
pollution, including costs for measures as are reasonably required to be
implemented to prevent further environmental damage;

(k) where there is sufficient evidence which establishes that there are threats of
serious or irreversible damage to the environment, lack of full scientific certainty
may not be used as a reason for postponing cost-effective measures to prevent
environmental degradation; and

) damage to the environment must be prevented and activities which cause such
damage must be reduced, limited or controlled.

The above principles provide a high potential for decision-makers and for courts to develop a
foundation for good environmental governance in Namibia.

2.2 Ministerial Competencies
The EMA assigns general functions to Minister of Environment and Tourism in Section 4. The
functions are to

(a) determine policies for the management, protection and use of the environment;

(b) prepare and publish policies, strategies, objectives and standards for the
management and protection of the environment;

(c) co-ordinate environmental management at national level; and
(d) monitor and ensure compliance with this Act.

Giving effect to international agreements by way of legislation or regulations is a further
competence of the Minister laid down in Section 48. Regulations pertaining to the contents of
the EMA are made by the Minister according to Section 56. Most importantly, the Ministry of
Environment and Tourism under Section 56 of the EMA has drafted regulations regarding
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Environmental Impact Assessment.'” Furthermore, the Minister has certain powers with regard
to waste as provided in Section 5. The Minister is the instance of appeal for decisions of the
Environmental Commissioner in the exercise of any power in terms of the EMA.

2.3 Institutions / Officials under the EMA
The EMA provides for the following institutions / officials:

*  The Sustainable Development Advisory Council (Sections 6 to 15)
*  The Environmental Commissioner (Sections 16 and 17)
*  Environmental Officers (Section 18)

The EMA provides for a Sustainable Development Advisory Council to be established to
advise the Minister on issues that promote cooperation and coordination between organs of
state, non-governmental organisations, community based organisations, the private sector and
funding agencies, on environmental issues relating to sustainable development. The
Sustainable Development Advisory Council consists of members drawn from both
Government and the private sector and the first Council has been inaugurated in January
2013." The Council advises the Minister on the development of a policy and strategy for the
management, protection and use of the environment, and on the conservation of biological
diversity, access to genetic resources in Namibia, and the use of components of the
environment, in a way and at a rate that does not lead to the long-term decline of the
environment. According to Section 15, the Sustainable Development Advisory Council must
prepare an annual report on its activities to be tabled in the National Assembly by the Minister.
The EMA establishes further institutions responsible for the different concepts under the Act.
These include the Environmental Commissioner and the Environmental Officers. By
appointing the Environmental Commissioner in February 2012 as required by Section 16 of the
EMA, the full operationalisation of the EMA has been underlined."” The functions and duties
of the Environmental Commissioner include advising Government bodies on the preparation of
environment plans, receiving and recording all applications for environmental clearance
certificates, determining whether a particular listed activity requires an environmental
assessment, reviewing environmental assessment reports, issuing environmental clearance
certificates and conducting inspections to monitor compliance with the EMA.

Environmental Officers in the public service assist enforcing the EMA. To this end,
Environmental Officers are endowed with certain powers, including the powers to search, seize
and issue compliance orders in cases of violations of the EMA.

2.4 Environmental Plans under the EMA
One mechanism aiming at the realisation of the objectives of the Act is the provision for
environmental plans to ensure better co-ordination amongst Government agencies. Organs of

10
11

See Government Gazette no. 4878 (2012), Notice No. 30.

In February 2012, the Government of Namibia gazetted the Regulation for the implementation of
Environmental Management Act No. 7 of 2007. Subsequently, the Ministry of Environment and Tourism
invited nominations for appropriate persons from the public, organisations, associations or institutions to sit
on the Sustainable Development Advisory Council. The eight members of the Advisory Council are Anna
Shiweda, the Deputy Permanent Secretary in the Ministry of Agriculture, Water and Forestry; Annely
Haiphene, the National Planning Commission’s Chief National Development Advisor; Dr Gaby Schneider,
the Director of Geological Survey in the Ministry of Mines and Energy; Dr Malan Lindeque, the Permanent
Secretary in the Ministry of Trade and Industry (Chairperson of the Council), and the four public
nominated members include Martha Mwandingi, Sioni Ikela, Dr Chris Brown and Dr Michael Humavindu.

In February 2012, Cabinet appointed Teofilus Nghitila as Namibia’s Environmental Commissioner.
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state (including Government offices, Ministries or agencies at national, regional or local level)
which exercise functions that may affect the environment are supposed to make environmental
plans in order to minimise the duplication of procedures and functions and to promote
consistency in the exercise of functions that may affect the environment. The organs of State
that are supposed to draft such management plans are to be listed by the Ministry of
Environment and Tourism in the Government Gazette according to Section 24. Environmental
plans, which can be done through Strategic Environmental Assessments, are submitted to the
Environmental Commissioner who examines whether the Environmental Plan follows the
principles of environmental management, satisfies the objects of environmental plans and takes
into account existing environmental plans (Sections 24 to 26). Compliance with an
Environmental Plan is monitored by the Environmental Commissioner.

2.5 Environmental Clearance Certificates and Environmental
Assessments under the EMA

The Act provides for administrative mechanisms such as the necessity of environmental
clearance certificates and environmental assessments.”> The EMA’s Sections 27 to 48, together
with the Namibia’s Environmental Assessment Policy and the Environmental Impact
Assessment Regulations form the basis of all environmental assessments in Namibia.
Furthermore, Procedures and Guidelines for Environmental Impact Assessment and
Environmental Management Plans have been drafted in 2008."

The impact of activities on the environment has to be considered and interested or affected
parties have to be given an opportunity to participate in environmental assessment when
Government institutions or private persons are intending or planning anything likely to have a
significant effect on the environment. With regard to such activities, environmental
assessments have to be conducted before any decisions are made. For specific activities or
projects having an environmental impact, an environmental clearance certificate is required.

To obtain an environmental clearance certificate, a person who wants to carry out an activity
listed in Section 27 of the EMA must follow a multi-stage process in line with Sections 32 to
37 of the EMA '’ and with the regulations for the implementation of the EMA as gazetted in
February 2012 which have listed certain activities that may not be undertaken without an
environmental clearance certificate.'® Environmental clearance certificates are required for
specific activities in the following sectors:

*  Energy generation, transmission and storage activities

*  Waste management, treatment, handling and disposal activities
*  Mining and quarrying activities

* Forestry activities

* Land use and development activities

*  Tourism development activities

For a detailed outline of environmental assessment legislation in SADC see Walmsley / Tshipala (2010).
MET (2008b).

See MET (2008a:32ff.). For further details see also the Regulations for Strategic Environmental
Assessment (SEA) and Environmental Impact Assessment (EIA) and the Procedures and Guidelines for
Environmental Impact Assessment (EIA) and Environmental Management Plan (EMP) drafted by the
Ministry of Environment and Tourism in 2008.

Government Gazette No. 4878 (2012) Government Notice No. 29, List of activities that may not be
undertaken without Environmental Clearance Certificate: Environmental Management Act, 2007.
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*  Agriculture and aquaculture activities

*  Water resource developments

* Hazardous substance treatment, handling and storage
* Infrastructure

*  Other activities

All activities which need an environmental clearance certificate must follow the Regulations
for Environmental Impact Assessments,'’ which have been made according to Section 56 of
the EMA. These require infer alia that the proponent of an activity designates an
environmental assessment practitioner (EAP) to manage the assessment process and ensures
that the environmental assessment procedures, specified in the EMA, the regulations and
guidelines, are followed. The application for an environmental clearance certificate must be
submitted to either the Environmental Commissioner, or to any other organ of State, if so
required by Section 30(1) of the EMA. The Environmental Commissioner decides whether an
environmental assessment is required or not. If it is decided that an environmental assessment
is not required, the Environmental Commissioner decides further, whether or not an
environmental clearance certificate is granted. This decision can be subject to appeal to the
Minister. If it is decided that an environmental assessment is required, the Environmental
Commissioner decides on the scope and procedure for the assessment and informs the
proponent on the requirements and time frame for the assessment.

Environmental assessments are conducted in order to:

* ensure that activities which may have a significant effect on the environment follow
the principles of environmental management planning and development process;

e analyse the possible environmental impacts of activities, and look at ways to decrease
negative impact and increase positive ones;

* make sure that the environmental effects of activities are given adequate consideration
before the activities are carried out; and to

* provide an opportunity for public participation in considering the environmental
impact of a project.'®

The assessment has to be carried out according to these requirements and an assessment report
has to be submitted to the Environmental Commissioner. Public participation is ensured in that
it is required, that persons who may be affected by the activity applied for must be notified and
given a chance to inspect the assessment report and make submissions on it. Upon review of
the assessment report, the Environmental Commissioner decides whether or not to grant an
environmental clearance certificate. The Commissioner’s decision may be subject to appeal to
the Minister of Environment and Tourism according to Section 50 of the EMA.

Government Gazette No. 4878 (2012) Government Notice No. 30, Environmental Impact Assessment
Regulations: Environmental Management Act, 2007.
MET (2008a:29).
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Stages and Procedures of Environmental Assessment'”

1. PROJECT IDENTIFICATION /
RENEWAL

PRACTITIONER

2. APPOINT ENVIRONMENTAL ASSESSMENT

3. DEVELOP / RENEWAL PROPOSAL (CONSULTATIVE PROCESS)

RESPONSEILITY
Assessment Pracioner | Delegated Person

Q  Notify interested & affected parties
O Estabiish policy, legal and admi
Q Cmvdwuﬂmmm&wmums
O  Wentify altematives and Issues
RESPONSEILITY - Py IE A P 1 Debeng et Person
4. DETERMINATION OF PROPOSAL / RENEWAL
o Assessmont / Evaluation
Sxrahcant Impact ¢  Preparation of a Baseline Repont No significant kmpact
RESPONSIBILITY = Py IE A Pr '
Delegated Person
6. NOTIFICATION with BASELINE / RENEWAL REPORT
Q  Terms of Reference
RESPONSIBLITY - P [ Erveonmantal Assessment Practiones / Delegated Persan 5. APPLICATION with
BASELINE/
RENEWAL REPORT
8. FULL ENVIRONMENTAL G0Nk
Emvironmental
IMPACT ASSESSMENT Managoment Pl
Q Ful peesqun | 9. APPLICATION with A FULL EIA /
o Revise Propossl RENEWAL REPORT - Proponent
Report O DraR E 1 Everonemental
Q  EIA Report with Draft _— Plan o Pracusoner | Delegated Person
Envronmental
Management Plan = Progonent | Emvronmental

[ 10. RECORD OF DECISION

'

11. CONDITIONS OF APPROVAL
«  Final Management Plan

I 13. IMPLEMENT PROPOSAL

y

« Recommended steps

| 14, MONITORING AND AUDITING

I o Possible steps

!

Q Required steps

] 15. RENEWAL

See MET (2008b:7).
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2.6 Enforcement and Appeals under the EMA

Environmental officers are appointed to carry out the provisions of the EMA. They are the
main persons responsible for enforcement of the EMA. Environmental officers not only have
specific powers such as the powers of entry and inspection, they can also issue compliance
orders to any person who has violated the EMA or a condition of an environmental clearance
certificate (Sections 19 and 20).

Decisions of the Environmental Commissioner are subject to appeal to the Minister According
to Sections 50 and Section 25 of the Regulations. Decisions of the Minister are subject to
appeal to the High Court according to Section 51.

3 Concluding Remarks

Namibia has a relatively young history of environmental management under the new legal
framework with the EMA, which is only in operation since 2012. The body of cases giving
practical meaning to the Act by decision-makers and courts is thus still relatively limited. It
can be stated, however, that the EMA provides a solid legal framework for environmental
management in Namibia and implementation of the Act slowly gains pace. The most important
step towards making the Act functional was, without doubt, the appointment of the
Environmental Commissioner, whose duties, functions and responsibilities under the Act are
wide-ranging. That the practical relevance of the EMA is slowly increasing becomes apparent
from some recent appeals dealing with processes under the EMA, such as court actions related
to Craton Mining®® and an appeal to the Minister by Rossing against the decision, requesting
that the Environmental Commissioner reconsiders Rossing’s application for an environmental
clearance certificate.”'

20 See IBML Update on Pending Court Actions in Namibia at

http://www.interbasemetals.com/sites/default/files/documents/news/2015/draft-3-press-announcement-
pending-court-action.pdf; accessed 24 October 2015.

2 See Tlhage (2015).
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II. PRACTICAL IMPLICATIONS OF
ENVIRONMENTAL MANAGEMENT IN NAMIBIA:
THE CASE STUDY OF OHORONGO

Peter Koep and Meyer van den Berg

1 Background
The independence of the Republic of Namibia on 21 March 1990 brought with it increased
attention and interest in the country, its people, its resources and its environment. Prior to
independence it would have been unusual for a financier or developer to insist on an
Environmental Impact Assessment (EIA) before agreeing to finance and/or develop a
particular project. This changed with the independence of Namibia and the enactment of the
Constitution, which specifically provides for the:
.. maintenance of ecosystems, essential ecological processes and biological diversity of
Namibia and utilisation of living, natural resources on a sustainable basis for the benefit
of all Namibians, both present and future; in particular, the Government shall provide
measures against the dumping or recycling of foreign nuclear and toxic waste on
Namibian territory."

But not only was this introduced in Namibia, it was a trend which was adopted world-wide and
with the increased demands made by a growing world population, the protection of the
environment has taken on a different meaning in that an EIA is a conditio sine qua non for
obtaining permission to proceed with a development that could alter the natural environment.
Furthermore, financial institutions around the world are reluctant to finance a project which is
not environmentally friendly and which has not received the approval by the appropriate
authority.

The preparation of an EIA and to a greater extent the protection of the environment is a cost
factor with which every developer has to contend. When instructing an environmental
consultant, that consultant must on the one hand take into consideration the pressure which a
developer exerts in wanting their development to become a reality, and to, above all, become
profitable for its shareholders, while at the same time not putting their professional integrity on
the line when it comes to making recommendations which may not be popular or which may
make the whole scheme more expensive in order to protect the environment as it is inevitable
that mining activities will have a negative impact on the environment.

2 Ohorongo’s Mining Activities
Ohorongo Cement (Pty) Limited obtained Mining Licence No. 153 on 14 July 2008. This
entitled Ohorongo to prospect and mine for minerals necessary for the production of cement. A
cement plant was erected on the Farm Sargberg, situated approximately 30km north of Otavi
and 40km south of Tsumeb, on the western side of the B1 north-south highway. The Mining
Licence was only granted after the Ministry of Mines and Energy had studied and evaluated an
EIA in respect of the proposed plant. The conditions of that Mining Licence are that:
The holder of the mining licence shall observe any requirements, limitations or
prohibitions on his or her mining operations as may in the interest of the environmental
protection, be imposed by the Minister.

Article 95(1) of the Constitution of the Republic of Namibia.
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The holder of the mining licence shall undertake an Environmental Impact Assessment
over the area covered by the mining licence, formulate and forward to the Ministry of
Mines and Energy for approval an Environmental Management Plan Report (EMPR)
within six (6) months from the date of issue of the licence. The EMPR should
specifically address, amongst others, the water supply and sustainability for the life of the
mine.

The holder of the mining licence shall enter into an Environmental Contract with the
Ministry of Environment and Tourism and that of Mines and Energy once the EMPR is
approved.

The holder shall come up with a concise approach on how the land issue is going to be
addressed and how mining operations are to be conducted in terms of land rehabilitation.

The holder of the mining licence shall create an Environmental Trust Fund for the
purpose of Environmental Rehabilitation and aftercare.’

This must be read together with the obligations of holders of mineral licences contained in the
Minerals (Prospecting and Mining) Act.’

3 The Environmental Impact Assessment
The EIA was drafted and compiled by Colin Christian & Associates CC. The approach to the
Scoping Report was:*
1. Public participation meetings;
Consultations with Authorities;
Consultation with Specialists;
A field trip;
Review of literature;
The RSA DEAT (1992) checklist of Environmental Characteristics.

kv

Those mining activities which were most likely to have a negative impact on the environment
were identified in the Scoping Report as:’

* the sustainable yield and potential impact on neighbouring farmers’ boreholes;

e the potential impact on species of conservation importance in the quarry area as far as
vegetation is concerned;

e the potential impacts on animals and birds;

e air pollution, mainly dust from quarry area and any unpaved roads, for instance the
access road;6

* noise from blasting, vehicles and from the factory itself;

* the rehabilitation of the quarry area.

The other prerequisites are dealt with in the report itself.

The terms of Mining Licence 153.

No. 33 0f 1992. See Section 98 of the Act.

Colin Christian Environmental Scoping Report, page 4 (“the Report”).
Page 23 and 24 of the Report.

In the meantime the access road has been tarred.

[= NV R N VI 8]
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The Environmental Impact Assessment and Management Plan was also prepared by Colin
Christian & Associates CC in February 2008. It dealt with related matters as follows:

3.1 Water

As the site is situated within a subterranean water controlled area’, a permit would be required
to drill boreholes and to utilise the water for industrial and domestic purposes.

A borehole was sunk into the dolomite formation and the water level was found at 31.52m
below the ground surface. A yield of approximately 4m’ per hour was achieved and a draw-
down of 9.72m was recorded. As the yield from one borehole would have been insufficient, it
was suggested that another three boreholes be drilled in order to deliver approximately
70,000m’ per year. In fact, as a result of the technology used very little water would be used in
the cement production process and it would only be used in the process of grinding the clinker.
Most of the water consumption would, in fact, be for domestic use, such as the washing of
vehicles, the courtyard, the gardens and for dust suppression (insofar as this may still be
necessary).

3.2 Vegetation
It was noted that none of the species listed and found in the project area had a special status
and it was found that no species would be regionally threatened by the project®.

Concomitantly, the report proposed that “trained personnel working with the machine on the
ground [be used]” as a possible environmental harm mitigation method during the cement plant
construction and installation phase. It goes on to suggest that “a person who is acquainted with
the species of protected bushes and trees should walk ahead of the machine in order to identify
to the operator protected species and so ensure their protection.”

In order not to fall foul of any of the provisions of the Nature Conservation Ordinance of 1975,
it was stated that the Operator (and Ohorongo) should take all possible steps to ensure that
protected plant species, as well as the eggs of protected and huntable bird species, were not
disturbed or destroyed.'

3.3 Animals

A separate study was undertaken by the zoologist M. Griffin, who found that there were a
number of amphibians, reptiles and mammals in the area and he came to the conclusion that
whereas 92 species of mammals were expected to occur within the cement plant development
area, and that as the footprint of the proposed development was relatively small, the mammal
fauna should not be affected enough to alter the national conservation status of any species. He
recommended that effort should be made to prevent Ohorongo staff from collecting firewood
and wildlife from the area adjacent to the development area and that the disruption of the
natural surface substrate, in particular the rock outcrops, should be kept to a minimum. He also
found that as far as amphibians, reptiles and mammals were concerned, no species were
expected tg be affected to the extent that their regional or national conservation status would be
degraded.

GN 1969 of 13 November 2010 in terms of Proclamation 278 of 31 December 1976.
See page 10 of EIA.
See page 111 of the Report.

As this will be almost inevitable and impossible to ensure it may be advisable to apply for a permit from the
Ministry of Environment and Tourism.
See the EIA, page 16 and the report referred to there.
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3.4 Dust

As far as dust was concerned, all facilities would have de-dusting filters (baghouse filters with
maximum dust emissions of 20mg per m’). The average was below approximately 10mg per

3
m-.

Approximately 80% of the total dust emissions were less than 10um (PM10) (i.e. extremely
small particles which have the potential for human health impacts if concentrations exceed
international emissions standards for these small particles). The total dust emissions, including
PM10, would be within the limits of international emissions standards (to question this in the
light of tarring the road). All dust emissions levels would be according to international
standards and/or far below European legal provisions. In fact, all the requirements of
environmental principles as set out in ISA14001 would be implemented with technical
equipment. '

3.5 Noise

Noise is from blasting, vehicles and the plant itself.

3.6 Air Pollution

In light of the fact that Ohorongo uses sophisticated filters, it is unlikely that it would commit
an offence in terms of the Air Pollution Prevention Ordinance (APPO).

4 Rehabilitation

In terms of the Mining Licence, Ohorongo was compelled to register a Rehabilitation Trust
into which sufficient funds would have to be transferred for the rehabilitation of the mining
area on the eventual termination of the mining activities.

Even though the scoping report and the EIA referred to legal and policy requirements which
had to be observed and taken into account, these were, it is submitted, insufficient in order to
give legal force to implement the constitutional principles referred to earlier'’. Namibia does
not yet have a central environmental statute, or an overriding statute, covering all
environmental sectors which clearly determine the principles of environmental policies, their
aims and objectives and the control mechanisms. Much of the environmental legislation was
inherited from South Africa at the time of independence and was therefore out-dated and
fragmented.

The Minerals (Prospecting and Mining) Act'* was one of the few pieces of legislation which
imposed various duties on the holder of a licence to, for example, prepare an EIA, provide
details of the impact of mining activities on the environment, etc."

The true value of any law lies in its efficacy and its enforcement. Laws which are not enforced
or not enforced consistently lead to confusion and tend to be ignored by those against whom
they should be enforced and for whom such laws were ultimately made. Whereas the Ministry
of Mines and Energy previously had in their employ mining inspectors, whose duty it was to
control the adherence to and the implementation of the conditions contained in mineral
licences, there were no longer such dedicated inspectors. There were few, if any, known
instances where these laws were being enforced and more specifically where the environment
had in fact been damaged. In terms of the Minerals Act, the Minister has the authority to close

See page 7 of the Report.

Article 95(1) of the Constitution of the Republic of Namibia.

No. 33 of 1992.

For further details see Chapter 13.1 on Mining and Energy in Namibia.
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a mine should it not adhere to the conditions of its licence or fail to comply with those
directives.'

In an under-regulated society such as Namibia, it often depends on the integrity of the investor
to what extent that investor takes it upon itself to comply with international environmental
standards. An example of self-regulation, to be emulated, is that of the uranium mining
industry, which had, as a result of poorly-constructed legislation prescribing regulation of the
sector, implemented its own form of regulation. Every producer and most of the licence
holders of nuclear fuels voluntarily became members and have contributed financially to the
maintenance of the regulator and undertook to observe and adhere to agreed rules and
regulations.'’

The actual construction of the Ohorongo Cement plant was another example of self-regulation.
As the site on which the plant was built is situated on agricultural land,'® the design and the
construction was not subject to any building regulation other than those which the owners
decided to impose upon themselves. The EIA also did not touch upon issues such as the
building of sewers, the depth of foundations, height restrictions, etc. The decision to build the
most modern plant using the best available technology by a world-renowned construction
company was motivated by a commitment to professionalism and compliance with generally
accepted standards, none of which was imposed by legislation.

From the outset, the promoters of the Ohorongo Cement Plant'® had a vision that alternative
fuels should be used to fire the kiln of the plant. They also operated various cement plants in
Europe, one of which was fired exclusively by alternative fuels while others used mostly
alternative fuels.

In their endeavour to identify alternative fuels, the promoters struck upon the idea of using
invader bush, so prevalent on much of the farmland in the northern parts of Namibia. Studies
were conducted, samples of invader bush were taken to Germany, their energy content
determined, and it was concluded that if sufficient amounts of invader bush could be harvested,
it could be used to fire the kiln to such an extent that only 20% of the fuel required would
consist of coal and that the remainder would consist of alternative fuels, mainly invader bush.
In line with the modern approach and in keeping with the Namibian Constitution, and for this
Energy-to-Fuel-Project, an EIA was prepared.”” The EIA described in some detail the most
relevant aspects of the project environment and highlighted those parts of the environment,
which could be affected, such as climate, topography, geology, soils, vegetation, animals,
birds, arthropods as well as the socio-economic impact.*’

Even though there have been many attempts to clear invader bush by various means, including
mechanical, mechanical combined with manual labour, manual labour only and chemical, none
had been as potentially invasive or on a similar scale to what was described in the EIA.

The scale of the bush-to-fuel project was a first of its kind in Namibia. The effects of the bush
clearing and the methods used would be of importance to the future sustainability, not only of

Section 55 of the Act.

To obtain information, contact the Uranium Institute, c/o the Chamber of Mines, Swakopmund.

See Section 1 of the Agricultural (Commercial) Land Reform Act No. 6 of 1995, as amended.

Schwenk Zement International KG.

See Environmental Impact Assessment Report April 2010 prepared by Colin Christian & Associates CC.
Page iii of the Report.
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this, but also of other similar projects. Bush clearing activities were being used in order to
generate electricity from invader bush. Other such projects are planned.*
This project is of potential interest to the farmer/landowner, as it would open up areas for
utilisation that were previously of little, if any, economic value. As a result of traditional
energy resources becoming expensive and scarce, this has changed. All of a sudden a piece of
land, which previously could not be used due to sometimes impenetrable invader bush, opened
up new possibilities to its owner and to the parties wanting to make use of such bush.
However, there was another side to the coin, which was unexpected and amounted to a new
revelation. Throughout the report, the author was careful to highlight the importance of what
he referred to as the “aftercare” and the tension between the needs of EFF and the needs of
farmers:

The services offered by EFF will be limited to cutting and transport of the material to the

processing plant near the cement plant. EFF will not undertake any aftercare
P 23
activities....

For many cattle farmers the ideal would be to achieve a stable state of open savannah matrix
with optimum grazing productivity. The degree to which they can achieve this ideal would
depend, again, on species, environmental conditions, rainfall etc., but also the resources
committed to aftercare, the methods used therefore and the time spent thereon. To the extent
that the farmer was successful in achieving the ideal of sustainable grazing, he would reduce
the bush cutting potential of the area in question.**

The author of the report goes into greater detail as far as aftercare was concerned:

The most important economic benefit is expected to be increased rangeland productivity
for many commercial farmers. In order to optimise this benefit, farmers would be well
advised to do aftercare to control the regrowth of encroacher bush species......

.... aftercare is likely to deliver the best environmental outcomes and the more sustainable
grazing resources......

....If aftercare is not implemented especially where sekelbos is dominant, the result is
often increased bush densities after a few years, resulting in a worse problem as
before....”

An important part of an EIA is to be able to hear, assess and report on the views of the public,
especially those immediately affected by the activities of the company.*®

A description of the Public Participation Process was included in the Plant Report.”’

All previous attempts at bush clearing, apart maybe from the use of chemicals, did not require
an EIA and whether or not there was compliance in all or some of the instances is uncertain.”®
As a result of a dearth of legislation regulating the clearing of invader bush, it has been left up
to the farmer/landowner to employ those means which he/she can afford and the manner best

22
23
24

There are bush clearing activities by the CF.F.
See page 88, 8.10.7 of the Report.

See page 89 of the Report. It is submitted that this will be of little concern for EFF, as at harvesting rate of
4,250 ha/year it would take 78 years before it would be necessary to return to the areas already harvested,
see page 90 of the Report.

Page 112 of the Report.
Part of the cement plant study.
Page 14.

Attempts to establish this from the responsible authorities proved impossible.

25
26
27
28
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suited to the particular circumstances. As a result, there was little if any scientific record
available to guide EFF, or indeed the author of the EIA.
The Ohorongo cement plant would have capacity of producing approximately 700,000 tonnes
of cement per year. For this it would need between 70,000 to 75,000 tonnes of coal per year at
full production. However, by substituting 85,000 tonnes with invader bush chips, it would be
possible to save 55,300 tonnes of coal per annum, this being a saving of an estimated 73%to
79% per year™ .
Machines would be built, which would be track mounted, in order to be manoeuvrable and
therefore be able to selectively harvest the bush. It would cut and shred the bush and blow the
chips into a hopper which would be situated behind it. These wood chips would be stored and
further processed to reduce the size, in order to be able to be blown into the furnace for rapid
combustion in the kiln.
It was proposed that blocks of at least 200ha would be cut per farm per year, it being estimated
that approximately 4,000ha per year would yield the required amount of bush chips.
The key motivations for the project were to:

* reduce the demand for imported coal (a non-renewable energy resource);

* contribute to reducing greenhouse gasses in the atmosphere (relative to fossil fuels);

* restore grazing potential leading to restored beef production;

* consequent benefits to meet industries and exports;

* management,

* potential restoration of biodiversity, assuming appropriate environmental groundwater
recharge may also be improved in some cases.

It was estimated that it would take 75 years to clear 4,000ha per year of invader bush within a
radius of 75km from the cement plant. This was without harvesting the same land twice during
that period.

The idea to use invader bush as an alternative source of fuel and at the same time combating
bush encroachment was an innovative idea which should benefit the shareholders of Ohorongo,
as well as farmers, as the techniques of combating invader bush develop. As a result of
unexpected technical difficulties this project has not progressed as was intended. However, the
promoters of the plant remain committed to the idea of replacing as much coal as possible with
invader bush for all the reasons mentioned in this article.

» See the Report, page 2.

See EIA report, page 2.

129






CHAPTER 9

POLLUTION CONTROL AND WASTE MANAGEMENT

Katharina Ruppel-Schlichting

1 Introduction

Despite the fact that Namibia is a large country with a sparse population and the amount of
solid waste generated is thus relatively low, major environmental challenges in Namibia, just
as in Southern Africa in general are related to pollution control and waste management.
‘Pollution’ can be defined as “the presence in or introduction into the environment of a
substance which has harmful or poisonous effects.”’ A similar though more detailed definition
of ‘pollution’ is for example provided by the Solid Waste Management Policy of the City of
Windhoek, which defines pollution as

any change in the environment caused by —
(a) any waste, substance or matter; or

(b) noise, odour, dust or heat, emitted from or caused by any activity, including
the storage or treatment of any waste, substance or matter, building and
construction, and the provision of any service, whether engaged in by any
person or an organ of state if that change has an adverse effect on public
health or well-being or on the composition, resilience and productivity of a
natural or managed ecosystem (both short term and long term), or on material
useful to people, or will have such an adverse effect in the future.”

The term ‘waste’ is closely related to pollution but not identical. The characteristic of a ‘failure
to use for its proper purpose’ is inherent to the term ‘waste’, which has thus been defined as

any substance or matter whether solid, liquid or any combination thereof, irrespective of
whether it or any constituents thereof may have value or other use, and includes —

(a) any undesirable, rejected, abandoned or superfluous matter, material, residue of
any process or activity, product, by-product;

(b) any matter which is deemed useless and unwanted;

() any matter which has been discarded, abandoned, accumulated or stored for the

purposes of discarding, abandoning, processing, recovery, reuse, recycling or
extracting a usable product from such matter; or

(d) products that may contain or generate a gaseous component which may
originate from residential, gardening, business, commercial, trade, industrial,
educational, agricultural, medical, building and demolition activities, and any
other activities, and further includes industrial waste, hazardous waste and
health care risk waste.’

See Oxford Dictionary for Advanced Learners.
See the introductory definitions section of the Solid Waste Management Policy of the City of Windhoek.
Ibid.
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While pollution does not necessarily need to be caused by waste it can also be caused by other
pollutants. Waste — if handled correctly — does not necessarily cause pollution. As from a legal
and statutory point of view, many provisions that apply to pollution also apply to waste,
whereas in many cases specific statutes deal with waste.

Pollution control and waste management are essential in environmental protection as pollution
and waste are a threat to human health, plant and animal life and ecological systems. Ensuring
proper waste management is crucial to a broad spectrum of human rights such as the rights to
life, health, food, water and sanitation and to a clean and satisfactory environment to name but
a few. Preventing and managing pollution must thus be considered as a priority issue,
especially in the light of the rising quality of life, high rates of resource consumption patterns
and industrialisation.

A 2012 World Bank Report® provides the following alarming figures: While ten years ago
there were 2.9 billion urban residents who generated about 0.64 kg of municipal solid waste
per person per day (0.68 billion tonnes per year) it is estimated that today these amounts have
increased to about 3 billion residents generating 1.2 kg per person per day (1.3 billion tonnes
per year). By 2025 this is likely to increase to 4.3 billion urban residents generating about 1.42
kg/capita/day of municipal solid waste (2.2 billion tonnes per year). Although data is
particularly lacking for Sub-Saharan Africa, the report estimates that waste generation is
approximately 62 million tonnes per year (likely to increase to 161 million tonnes by 2025),
spanning a wide range from 0.09 to 3.0 kg per person per day with an average of 0.65 kg per
capita per day. The data for Namibia provided in the report is calculated using a per capita rate
of 0.5kg per capita per day. Based on this, Namibia, with a population of 2,104,900 generates
1,052 tonnes per day, corresponding to 383,980 tonnes per year.

The aforementioned facts call for an efficient legal framework in order to limit pollution and
waste to an absolute minimum. Ecosystems can only be protected and utilised optimally where
an efficient legal framework is supported by an effective administrative system. Against this
background integrated pollution control acknowledges that the environment functions as a
whole which requires a holistic approach which integrates legal, institutional and scientific
instruments.

2 Legal and Policy Framework

The following section shall provide a broad overview of the most relevant legislation dealing
with pollution control and waste management. As a starting point it can be stated, that
Namibia’s legal framework dealing with the aforementioned substantive matters is fragmented,
partially outdated, incomplete and sectoral rather than integrated.’

2.1 International Law

A broad range of Multilateral Environmental Agreements (MEAs) are pertinent to pollution
control and waste. Owing to the fact that pollution knows no boundaries, a rich body of
international law conventions deals — directly or indirectly — with transboundary pollution.
Among the prominent relevant conventions to which Namibia is a party are the Stockholm
Convention on Persistent Organic Pollutants (2001), the United Nations Framework

Hoornweg / Bhada-Tata (2012:x).

This was the summarising finding of a Baseline Study on pollution control and waste management
conducted by the Polytechnique of Namibia as early as 2001. Not much has happened since. Although the
Environmental Management Act has eventually been signed into law, the Draft Pollution Control and
Waste Management Act is still in the preparation stage.

132



POLLUTION CONTROL AND WASTE MANAGEMENT

Convention on Climate Change (1992) and the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal (1989).

With regard to transboundary pollution the legal and policy framework of the Southern African
Development Community (SADC), to which Namibia is a party, also contains some relevant
provisions. The SADC Protocol on Shared Watercourse Systems for example provides that
permits must be acquired before discharging any and all types of wastes into shared waters,
provided that the intended discharge will not have a detrimental effect on the watercourse
system; member states must furthermore take all measures necessary to prevent the
introduction of alien aquatic species into a shared watercourse system which may have
detrimental effects on the ecosystem; and agreements should be reached on water control and
utilisation in shared watercourse systems including the regulation of the flow and drainage.’ In
the Revised Protocol on Shared Watercourses, the prevention, reduction and control of
pollution has been expanded to include lists of substances, which may not be introduced into
the waters of a shared watercourse, and calls for the joint setting of water quality objectives.
The SADC Protocol on Health contains a provision on environmental health, which seeks for
cooperation among member states in addressing regional environmental health issues and other
concerns, including toxic waste, waste management, port health services, pollution of air, land
and water, and the degradation of natural resources.’

But not only MEAs, also judgements of international judicial bodies shape the body of
international environmental law related to pollution and waste. One example includes one of
the most prominent international environmental law cases, namely the 7Trail Smelter
Arbitration (US v Canada) which deals with trans-boundary pollution®. Another relevant dicta
refers tgo the WTO’s Dispute Settlement Body dealing with imports of re-treaded tyres (EC v
Brazil).

2.2 Pollution under the Constitution

The Namibian Constitution does not provide for an environmental clause directly relevant to
pollution. However, the provisions generally relevant for environmental protection, namely
Article 91(c), which assigns to the Ombudsman the duty to investigate complaints concerning
the over-utilisation of living natural resources, the irrational exploitation of non-renewable
resources, the degradation and destruction of ecosystems and failure to protect the beauty and
character of Namibia; and Article 95(1), which commits the state to actively promote and
maintain the welfare of the people by adopting policies aimed at the maintenance of
ecosystems, essential ecological processes and biological diversity of Namibia and utilisation

See Article 2 of the SADC Protocol on Shared Watercourse Systems.
Article 23 of the Protocol on Health.

Trail Smelter Arbitration (1938/1941) 3 RIAA 1905 Arbitral Tribunal: US and Canada. The smelter in
Trail, British Columbia, operated by the Consolidated Mining and Smelting Company (COMINCO) and
had processed lead and zinc since 1896. Smoke from the smelter caused damage to forests and crops in the
surrounding area and also across the Canada—US border in Washington. The smoke from the smelter
distressed residents, resulting in complaints to COMINCO and demands for compensation. The dispute
between the smelter operators and affected landowners could not be resolved, resulting in the case being
sent to an arbitration tribunal. Negotiation and resulting litigation and arbitration was settled in 1941.
WT/DS332 Panel and Appellate Body Report adopted on 17 December 2007. See
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds332_e.htm; accessed 30 January 2014. In 2005, the
EC requested consultations with Brazil regarding its imposition of measures that adversely affected exports
of re-treaded tyres from the EC to the Brazilian market. The EC challenged the ban as a violation of WTO
rules, whereas Brazil claimed that the imports of re-treaded tyres led to a faster accumulation of waste tyres
and defended the measure as necessary to protect health and the environment.
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of living natural resources on a sustainable basis. In particular, Article 95(1) requires
Government to provide measures against dumping or recycling of foreign nuclear and toxic
waste on Namibian territory.

2.3 Common Law Aspects of Pollution

Common law provides a broad range of principles related to pollution control and waste
management. The branches of criminal law, the law of delict and the law of nuisance all highly
relevant in the context of pollution and waste.

An actionable delict can be given in cases of pollution provided that: 10
e there has been an act or omission;
* the act or omission has been wrongful;
* fault, in the form of either intention or negligence is present;

* harm to person or property has been suffered in the form of quantifiable monetary
damages (patrimonial loss); and

* there is causation in that the act or omission of the defendant has caused the harm.

The law of nuisance with its three distinct types of nuisance, namely public nuisance, private
nuisance and statutory nuisance may be applied in the context of pollution and typically result
in an interdict (to refrain from establishing a threatening nuisance or from continuing an
existing nuisance) or in an action for damages."'

In many cases national statutory law such as the Environmental Management Act (EMA) or
specific waste legislation does, however, offer more specific provisions to address
environmental concerns than the body of common law principles.

2.4 Framework Legislation: The Environmental Management Act No. 7
of 2007 (EMA)

Pollution control and waste management within the EMA (which is in force since 6 February
2012) are predominantly anchored within its Section 3 on the principles of environmental
management, which guide the implementation of EMA and any other law relating to
environmental protection, serve as the general framework for environmental plans and as
guidelines for any organ of state when making any decision in terms of the EMA or any other
law relating to the protection of the environment. In fact, all of the principles stipulated in
Section 3(2) apply to pollution and waste, at least to some extent. However, of particular
relevance are the principles (h) to (j) of Section 3(2), which provide as follows:
(h) the option that provides the most benefit or causes the least damage to the
environment as a whole, at a cost acceptable to society, in the long term as well

as in the short term must be adopted to reduce the generation of waste and
polluting substances at source;

(1) the reduction, re-use and recycling of waste must be promoted;

() a person who causes damage to the environment must pay the costs associated
with rehabilitation of damage to the environment and to human health caused
by pollution, including costs for measures as are reasonably required to be
implemented to prevent further environmental damage.

For more details see Glazewski (2014:20-7 to 20-24).

i Ibid.
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In Section 5 EMA empowers the Minister of Environment and Tourism to declare a site to be a
waste disposal site and provides that waste or dispose may not be discarded or caused to be
discarded except at a disposal site. Contraventions are an offence and fines not exceeding
N$500 000 or imprisonment for a period not exceeding 25 years or both may be imposed.
According to Section 27(1) of the EMA, the Minister of Environment and Tourism may list
activities, which may not be undertaken without an environmental clearance certificate. Article
27(2) exemplarily lists various fields in which an environmental clearance certificate may be
required. The most relevant ones with regard to waste and pollution are the areas of (b) water
use and disposal; and (i) waste and sewage disposal and chemical treatment. A list of activities,
which may not be undertake without an environmental clearance certificate has been drafted by
the Ministry of Environment and Tourism and published by respective notice in the
Government Gazette.'” Specific activities beneficial with regard to pollution control and waste
management that may not be undertaken without environmental clearance certificate have been
listed relate to activities in the following sectors:

* energy generation, transmission and storage activities;

* waste management, treament, handling and disposal activities;
* mining and quarrying activities;

* forestry activities;

* land use and development activities;

e tourism development activities;

* agriculture and aquaculture activities;

*  water resource developments;

* hazardous substance treatment, handling and storage;

e infrastructure; and

e other activities, including the construction of military demonstration and testing sites
as well as cemeteries, camping, leisure and recreation sites.

As to waste management, treatment, handling and disposal activities, the list of activities
requiring an environmental clearance certificate stipulates the following:

* The construction of facilities for waste sites, treatment of waste and disposal of waste;

* Any activity entailing a scheduled process referred to in the Atmospheric Pollution
Prevention Ordinance of 1976;

* The import, processing, use and recycling, temporary storage, transit or export of
waste.

The Minister of Environment and Tourism as per Article 56 of the EMA has the competence to
make regulations relating various issues of environmental concern, including the requirements
for listing or delisting of activities in terms of Section 27; what constitutes an activity for
purposes of listing or delisting in terms of Section 27; and to the disposal of certain types of

See Government Gazette No. 4878 (2012), Notice No. 29.
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waste. Most importantly, the Ministry of Environment and Tourism under Section 56 of the
EMA has drafted regulations regarding Environmental Impact Assessment."

At this stage, the EMA together with the Environmental Assessment Policy and the
Environmental Impact Assessment Regulations form the basis of Namibia’s approach to
pollution control and waste management. Moreover, sectoral legislation applies as will be
outlined in the following.

2.5 Sectoral Legislation
2.5.1 The Pollution Control and Waste Management Bill

As stated above, the legal framework relating to pollution control and waste management is
varied and patchy. This is not only problematic in terms of the variety of laws which sometime
reflect overlaps and regulatory gaps. Another major concern is the multitude of administering
bodies involved. Where some of the laws and policies are administered by the Ministry of
Environment and Tourism, others mandate action from the Ministry of Health and Social
Services; the Ministry of Agriculture, Water and Rural Development; the Ministry of Works,
Transport and Communication; the Ministry of Mines and Energy, the Ministry of Trade and
Industry, the Ministry of Fisheries and Marine Resources and the Ministry of Regional and
Local Government and Housing. In other cases, local authorities are responsible for enforcing
certain laws. The collection and disposal of waste is the responsibility of local and regional
authorities.

Once signing into law the envisaged Pollution Control and Waste Management Act would be a
major step towards ensuring a more effective instrument drawing together the waste
management and pollution control functions from all ministries involved. However, this draft
piece of legislation has been in preparation for more than fifteen years. Apparently, the
Ministry of Environment and Tourism is currently in the processes of reviewing and
harmonising both, the EMA as well as the Pollution Control and Waste Management Bill with
a particular focus on potentially conflicting provisions within both legal instruments. It is not
clear at this stage, whether the review will result in an incorporation of the bill into the EMA or
whether both pieces of legislation will remain separate documents. Regarding enforcement of
the law it is envisaged to involve conservation scientists (environmental inspectors)."*

2.5.2 The Public and Environmental Health Bill

In 2014, the Minister of Health and Social Services introduced the Public and Environmental
Health Bill"® in order to promote public health and wellbeing; prevent injuries, diseases and
disabilities; protect individuals and communities from public health risks; encourage
community participation in order to create a healthy environment; and to provide for early
detection of diseases and public health risks. The Bill contains several provisions relevant for
environmental protection. With a view to water and food safety, the Bill formulates a duty of
local authorities to provide and maintain as far as may be reasonably possible, a sufficient
supply of potable water for drinking and domestic purposes.'® Furthermore, the Bill addresses
integrated waste management and stipulates among others that in order to prevent

See Government Gazette No. 4878 (2012), Notice No. 30.
See Ngatjiheue (2015a).
The Bill is available at

http://www .parliament.na/index.php?option=com_phocadownload&view=category&id=58:bills-
2014&Itemid=1269; accessed 16 September 2015.

Sections 45 to 49.
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environmental pollution and public health risks, local authorities must ensure that all waste
generated is collected, disposed of and recycled in accordance with the requirements of all
laws governing the management of the different waste streams.'’ Health nuisances are
addressed in Part 10 of the Bill, in which specific health nuisances are identified, including
among others polluted sources of water supply, the accumulation or deposit of refuse, which is
injurious or dangerous to health and other conditions which are offensive, injurious or
dangerous to health. According to Section 68, the Minister may require the preparation of
public and environmental health plans.

2.5.3 The Soil Conservation Act No. 76 of 1969

The Soil Conservation Act dates back to 1969 and was made applicable in Namibia with effect
from 1 April 1971 by Act 38 of 1971. This Act is another important legal document with
regard to pollution as it covers the prevention and combating of soil erosion, the conservation,
improvement and manner of use of the soil and vegetation, and the protection of water
sources.'® As per the Act, the Minister has the power to declare directions applicable with
reference to land conservation and may order construction of soil conservation works. Soil
Conservation Committees may be established under this Act to advise the Minister, owner or
occupier of land on all matters relating to soil conservation.

2.5.4 The Hazardous Substances Ordinance 14 of 1974

This ordinance provides for the control of toxic substances and thus also relevant for pollution
control. It covers the control of hazardous substances, as well as their manufacture, sale, use,
disposal, dumping, import and export.

2.5.5 The Atmospheric Pollution Prevention Ordinance 11 of 1976

The Atmospheric Pollution Ordinance of 1976 pertinent to the prevention of air pollution with
particular focus on public health contains detailed provisions on air pollution. The Ordinance
deals with administrative appointments and their functions; the control of noxious or offensive
gases; atmospheric pollution by smoke; dust control; motor vehicle emissions; and general
provisions. As per the Ordinance, control areas can be established in order to control noxious
or offensive gases or atmospheric pollution by smoke. So far, the Ordinance has been of minor
practical relevance.

2.5.6 The Atomic Energy and Radiation Protection Act No. 5 of 2005

The Atomic Energy and Radiation Protection Act provides for protection of the environment
of current and future generations against harmful effects of radiation. The Act regulates the
control of the production, processing, handling, use, holding, storage, transport and disposal of
radiation sources and radioactive materials, and radiation sources and nuclear materials. An
Atomic Energy Board is established under the Act as well as a National Radiation Protection
Authority. According to Section 43 of the Act, the Minister may make for the purpose of
protection against environmental pollution, or of people against exposure to radiation, and for
the purpose of ensuring the safety and security of radiation sources make regulations
prescribing the requirements with which radiation sources and any facilities or equipment used
in connection therewith must comply.

Sections 51 to 55.

Section 2.
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2.5.7 The Minerals Prospecting and Mining Act No. 33 of 1992

This Act makes provisions for various types of licences relating to mining operations such as
exclusive and non-exclusive prospecting licences, mining claims, mineral licences,
reconnaissance licences, mineral deposit retention licences, and mining licences."

The Act contains some relevant provisions for pollution control related to mining activities in
the country. The Act not only provides that a holder of a licence claim must take all reasonable
steps necessary to prevent or minimize any pollution of the environment,” it also requires that
the holder of a mineral licence must prepare an environmental impact assessment indicating
the extent of any pollution of the environment before any mining activities can be carried out
as well as an estimate of any pollution likely to be caused by the respective mining activity.21
The application for a mining licence must inter alia contain particulars “of the manner in which
it is intended to prevent pollution, to deal with any waste, to safe guard the mineral resources,
to reclaim and rehabilitate land disturbed by way of the prospecting operations and mining
operations and to minimize the effect of such operations on land adjoining the mining area.”**
Under specific circumstances, the Minister has the power to reserve land from mining
operations. Should the Minister for instance consider it necessary in terms of the protection of
the environment or natural resources, he or she may declare that a mining activity may only be
carried on with the special permission of the Minister.”® The Act furthermore provides that
mineral licence holders are liable for any damage to land, water, plant or animal life caused by
spilling or pollution and must take all such steps as may be necessary to remedy such spilling,
pollution, loss or damage at his or her own costs.”

2.5.8 Water Related Legislation

For obvious reasons, pollution control also plays a major role in Namibia’s legislation related
to water. Considering that Namibia is an arid country, which is dependent on limited
groundwater and surface water, pollution control of this scarce natural resource must be of
primary concern. Pollution of surface and groundwater by mismanagement of solid waste or
other mechanisms has widespread and long term impacts which must be avoided. Major
sources of water pollution include human and animal faecal material arising from inadequate
sewage works or deposited directly on land or in water; poorly-managed or situated landfill
sites; and pollution by agricultural and health pesticides. Selection and monitoring of waste
disposal sites is another crucial factor. Waste disposal sites should not be situated next to
flowing waters or Oshanas, so to avoid leak pollutants into the water or overflow during rains.
National water related legislation addresses water pollution through various channels. First of
all, the EMA, the Environmental Assessment Policy and related regulations contain various
provisions relevant for the protection of water resources from pollution. Water resource
developments that may not be undertaken without environmental clearance certificate include
the abstraction of ground or surface water for industrial or commercial purposes; any water
abstraction from a river that forms an international boundary; construction of canals and
channels including the diversion of the normal flow of water in a riverbed and water transfer
schemes between water catchments and impoundments; the construction of dams, reservoirs,

For more details see the Chapter on Mining in this book.
Section 41(1)(e).

Section 50(f)(i).

Section 91(f)(iii).

Section 122(2)(b).

Section 130.

20
21
22
23
24
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levees and weirs; the construction of industrial and domestic wastewater treatment plants and
related pipeline systems; or irrigation schemes for agriculture excluding domestic irrigation.
The latest achievement in specific national water legislation was the promulgation of the Water
Resources Management Act No. 11 of 2013. The Act has been passed by Parliament, signed by
the President and published in terms of the Namibian Constitution.” The Act repeals both, the
Water Resources Management Act No. 24 of 2004 and the Water Act No. 54 of 1956 as a
whole. However, the 2013 Water Resources Management Act has not yet come into operation,
as the Minister has not yet determined a date for the Act to come into operation as required by
Section 134 of the Act. As the Water Resources Management Act of 2004 has never come into
operation ever since its promulgation, the only applicable law at this stage is the rather out-
dated Water Act of 1956.
The Water Act of 1956 contains specific provisions with regard to the prevention of water
pollution in Section 22. As a general rule, the person who has control over land on which any
thing was or is done which involved or involves a substance capable of causing water
pollution, must take steps to prevent any public or private water on or under that land,
including rain water, or the sea from being polluted. Steps to prevent water pollution may also
be taken by the Minister.”® Emergency action may be taken in cases of pollution incidents by
the Director-General of Water Affairs and Forestry.”” Water pollution is an offence as per
Section 23 of the Water Act. Moreover, the Minister may make regulations with regard to the
prevention of water pollution, the Minister may for example draft regulations relating to the
prevention of wastage or pollution of public water and private water, including underground
water, of pollution of sea water, and of damage to the environment caused by water.*®
One of the fundamental underlying principles of the 2013 Water Resources Management Act is
the “prevention of water pollution and implementation of the principle that a person disposing
of effluent or waste has a duty of care to prevent pollution”. A further principle governing the
Act is that “a polluter is liable to pay all costs to clean up any intentional or accidental spill of
pollutants”.* To this end, the Act devotes an entire part to water pollution control.*® Part 13 of
the Act contains general provisions relating to water pollution and related liability and
prohibits the discharge of wastewater, effluent or waste without licence and sets forth specific
requirements for such licence.’’
Besides the part on water pollution control, also other provisions are particularly relevant in
terms of the protection of water resources: Water protection areas may be determined
according to Sections 85 to 87 in order to

to protect and enhance any water resource, riverine habitat, watershed, ecosystem or other

environmental resource that is at risk of significant changes to resource quality, depletion,

contam3i2nati0n, extinction or disturbance from any source, including aquatic or terrestrial

weeds.
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30
31
32

See Government Notice No. 332 of 2013, Government Gazette No. 5367.
Section 22A.

Section 22B.

Section 26.

Section 3(k) and (1).

Part 13.

Section 70.

Section 85.
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Provisions are made for water related emergency or pollution threats in Sections 88 and 89.
The Minister may furthermore require water services providers and bulk water users to develop
and adopt water services plans, including water conservation and water demand management
strategies.

The Prevention and Combating of Pollution of the Sea by Oil Act No. 6 of 1981 amended by
the Prevention and Combating of Pollution of the Sea by Oil Amendment Act No. 24 of 1991
provides for the prevention and combating of pollution of the sea by oil and determines
liability in certain respects for loss or damage caused by the discharge of oil from ships,
tankers or offshore installations. The general message of this Act is that the discharge of oil
from a ship, tanker or offshore installation is prohibited. As a general rule the Act provides that
the owner of any ship, tanker or offshore installation is liable for any loss or damage caused
elsewhere than on such ship, tanker or offshore installation, in the area of Namibia by pollution
resulting from the discharge of oil from such ship, tanker or offshore installation. According to
Section 4 of the Act, the Minister is empowered to take steps to prevent pollution of the sea
where oil is being or is likely to be discharged.

3  Waste Management in the City of Windhoek

The collection and disposal of waste is the responsibility of local and regional authorities. As
stipulated by Section 94 of the Local Authorities Act No. 23 of 1992, a local authority council
may, after consultation with the Minister responsible for Regional and Local Government and
Housing make regulations by notice in the Gazette in relation to various areas relevant to
pollution control and waste management, including the supply, distribution and use of water in
its local authority area (including the protection from pollution of water);” the regulation,
protection and use of a system of sewerage and drainage;’* and “the provision, regulation and
control for the removal or disposal of night soil, refuse, slop water, garden and stable litter and
otherwise offensive or unhealthy matter”.*” Local authorities do thus play an important role in
waste management and pollution control. In the bigger cities, this mandate has resulted in an
improvement of the waste situation in the country. However, within rural communities, the
handling of waste remains a major concern.

Despite the fact, that Windhoek has been considered one of the cleanest cities in Africa,
environmental management in Windhoek is challenged by urbanisation as people from rural
areas are increasingly populating Namibia’s capital in search of jobs and a higher standard of
living. Population pressure is, no doubt, one of the factors that contribute to waste production
and pollution. The City of Windhoek is committed to the principles of sound environmental
management and in the promotion of improved quality of life for all residents of Windhoek by
rendering environmental practices aiming to ensure a healthy, clean and secure environment
for all residents, while at the same time creating an environment for socio-economic and
sustainable development.*

33 Section 94(1)(a) of the Act. Such Regulations have for example been made by the City of Windhoek

General Notice No. 16 by the Windhoek Municipality on Waste Management Regulations: Local
Authorities Act, 1992 Government Gazette No. 4650 (2011) and the Town Council of Oranjemund, see
General Notice No. 269 by the Oranjemund Town Council, Waste Management Regulations: Local
Authorities Act, 1992 Government Gazette No. 5767 (2915); or the Ondangwa Town Council, see Waste
Management Regulations: Local Authorities Act, 1992 General Notice No. 169 Government Gazette 5726
(2015).

Section 94(1)(b) of the Act.

Section 94(1)(c) of the Act.

See Hasheela (2009).
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Two documents form the foundation for waste management in the City of Windhoek, namely
the Solid Waste Management Policy”’ launched in October 2010 and the Waste Management
Regulations gazetted in 2011.%* The formulation process of the Solid Waste Management
Policy started as early as 2005 with the objective to streamline waste management operations
and guarantee an integrated approach towards all waste management activities within the city.
Underlying principle of the Solid Waste Management Policy is the waste management
hierarchy, according to which waste prevention and minimisation are the primary focus,
followed by reducing, reusing and recycling of waste and disposal only as a last resort. Further
principles governing the Solid Waste Management Policy include the principles of sustainable
development; * sustainable consumption and cleaner production; *’ the polluter pays
principle;*' the duty of care principle;*” and the best practical environmental option principle
stating that any waste management activities must provide the most benefit for the least
damage to the environment at an acceptable cost both in the long and short term. The vision of
the Solid Waste Management Policy thus states:

The vision of the SWM Policy encompasses the concepts of integrating all required waste

management activities based on the minimisation of pollution and waste across various

sectors, as well as the management of waste activities in accordance with the Principles of

the Integrated Waste Management Hierarchy. Through the SWM Policy, the City of

Windhoek aims to maintain control over all waste management activities within its area

of jurisdiction, including industrial, business, institutional and household levels.

Specific objectives that have been laid down in the policy relating to legislative framework,
political will and cooperative governance; waste minimisation, cleaner production and
sustainable Consumption; optimisation of resources; integrated waste management planning;
integrated waste information system; health care risk waste management strategy and plan;
priority waste; capacity building through education and awareness raising; community
participation in waste management activities; research and development; and best practice
guidelines and standards.

The Solid Waste Management Regulations are the regulatory framework to enforce, promote
and support the principles within the Solid Waste Management Policy. The regulations contain
a detailed set of provisions dealing among others with the storage, collection, transportation,
treatment and disposal of various kinds of wastes, including garden, bulky and household
hazardous waste; builder’s waste; industrial, business waste and recyclable waste; hazardous

37
38

City of Windhoek (2010).

See General Notice No. 16 by the Windhoek Municipality on Waste Management Regulations: Local
Authorities Act, 1992 Government Gazette No. 4650 (2011).

Defined as development that meets the needs of the current generation without compromising the ability of
future generation to meet their needs.

39

40 . P . . .
Sustainable consumption is described as a concept based on the continuous improvement of processes;

housekeeping, raw material input and products to increase efficiency, whilst reducing the potential impact
to the environment and human health, while cleaner production encompasses two key features, namely that
to purchase and use only what is required to satisfy human need favouring a good quality of life through
decent but not decadent standards of living; and to looking at the “cradle to grave” cycle of a product in

terms of performance when purchasing in order to make more “waste-wise” choices.

4 Which transfers the burden of the cost for integrated and therefore environmentally and socially responsible

waste management to the polluter in terms of costs associated with the rehabilitation of the natural
environment and human health caused by the pollution.

2 The duty of care principle requires every generator of waste to be responsible for the fate of their waste as
soon as it has been generated.

# See Vision of the Solid Waste Management Policy, City of Windhoek (2010).
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waste; and health care risk waste. Further provisions relate to disposal sites and the selling and
recycling of waste, which must be performed in compliance with occupational health and
safety law; environmental law; health law; labour law; and other relevant law. Chapter 5 of the
regulations spells out certain prohibitions in terms of accumulating waste, littering, dumping,
abandoned articles and certain prohibited advertising. According to provisions contained in
Chapter 6 of the regulations, certain types of waste may only be collected by a waste contractor
in possession of a valid licence, issued by the Council. The regulations stipulate that any
person who contravenes or fails to comply with any provisions of the regulations commits an
offence. Enforcement has been dealt with in Chapter 7 of the regulations. Waste inspectors are
appointed by the Council to administer, implement and enforce any provisions of the
regulations and any other waste management related regulations promulgated by the Council.
Solid waste generated in Windhoek is managed by the City of Windhoek’s Solid Waste
Management Division (SWM). One general and hazardous waste landfill site and seven
satellite landfill sites are operated in Windhoek. While general and hazardous waste is
disposed at the Kupferberg landfill site, the disposal of garden refuse and building rubble is
possible at the satellite landfill sites (in Havana, Olympia, Khomasdal, Pionierspark,
Ludwigsdorf, Otjomuise and Eros).

At Kupferberg landfill site residents have to pay the solid waste management charge as well as
through the tariffs charged to the users when disposing of waste at the site. Waste disposal
approximately amounts to 6,500 tones per month for general waste and 450 tones per month
for hazardous waste.* The waste quantities for garden refuse and building rubble at the
satellite landfill sites approximately amount to 7,500 m® per month and 12,500 m® per month
respectively.®’

At the Kupferberg landfill site, the waste is dumped and subsequently compacted with a trash
compactor and covered with sand or soil to prevent flies, rodent, dogs and people from
searching through the waste after it has been dumped. To prevent leakage of water that might
form from the decomposing waste and to keep contaminants from leaking and polluting into
underlying groundwater, the base of the landfill site consists of liners.

A recycling initiative has been launched by the City of Windhoek in cooperation with a private
enterprise called Rent-A-Drum in 2010.* The project encourages residents to separate their
recyclables and has introduced the Clear Bag System (CBS) with which residents are required
to separate paper, bottles, cans and plastics from the rest of their household waste for
recycling. So far, approximately 60 tonnes of waste is recycled per month through the CBS, a
figure that bears potential for improvement considering that in total, approximately 2,500
tonnes of waste is generated by households monthly*” and against the backdrop that
Windhoek’s landfill and dumping sites are rapidly reaching maximum capacity. The collected
recyclable waste is sorted, bailed and transported to available markets. Most of the recyclables

H“ See http://solidwastemanagement.org.na/landfill-satellite-sites/kupferberg-general-and-hazardous-landfill-

site; accessed 28 August 2015.

See http://solidwastemanagement.org.na/landfill-satellite-sites/satellite-lanfill-sites; accessed 28 August
2015.

Rent-A-Drum is a privately owned Namibian company active in waste management in Namibia, which
offers service to Namibian corporations, mines and smaller companies, including the citizens of Windhoek.
Rent-A-Drum has branches in Oshakati, Walvis Bay, Swakopmund (where an new waste sorting plant has
just recently begun operations), the Husab Mine, and Windhoek.
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47 See http://solidwastemanagement.org.na/recycling-initiative; accessed 28 August 2015.
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are sold to South Africa or exported overseas; only a small market for recyclable plastics exists
in Namibia.**

4 Concluding Remarks

In 2004, it has been stated that
in Namibia today, poor waste management practices pose the most serious and
challenging environmental problems associates with infrastructure development and
urban land-use planning. Waste products are increasing all the time due to the increasing
population, particularly in urban areas, coupled with an increased standard of living and
industrialisation. This places enormous strain on existing waste management activities
such as collection, transportation, storage, and disposal. It is necessary, therefore, to
develop more effective waste management programmes and sage waste disposal
practices. Small municipalities, town councils and village councils in Namibia lack
effective waste management practices covering collection, transportation and disposal
programmes, mainly due to a lack of sufficient resources. There is an increasing
acknowledgement by the public and authorities of the importance of adequate and
effective waste collection and disposal.49

Until today, this statement remains true, at least to a large extent. Waste management is
increasingly shifting into the public focus and is becoming an area of concern, interest and
activity throughout the country. The regulatory framework developed by the City of Windhoek
with its waste management hierarchy and integrated waste management approach is a
commendable starting point for a cleaner environment on local level, provided that
implementation and enforcement are effective. However, it is also being lamented that waste is
becoming a serious concern in many towns, settlements, villages and in rural areas, especially
in the northern parts of the country. Poorly managed waste not only affects the beauty of the
country, thus negatively impacting the tourism industry. It is also becoming a serious threat for
the environment with and negative effect on people’s health.”” This is also reflected in more
recent studies on waste management in Namibia. A study on waste management in the three
northern towns of Oshakati, Ongwediva and Ondangwa concludes that the general waste
management practice in these towns

is not in the line with international solid waste management standards neither with the

national laws of waste management. Waste is being treated as waste and people are not

always aware of the benefits related to the proper waste management. There is limited

understanding of the harm that waste can cause to the environment, diseases caused to

people and to animals and also the potential benefits, such as income that can be

generated from recycled goods and the reuse or selling of the used products.*

Pollution control and waste management are serious environmental challenges for Namibia
that need to be addressed by a sound and harmonised legal and policy framework, awareness
raising through education and information, active involvement of the public and private sector,
and, last but not least, by sufficient financial and human resources to ensure effective
implementation and enforcement.

On a more positive note, waste does not only provide challenges, but more and more
opportunities, especially when investigating the nexus between waste and energy. We live in
an innovative age and recycling doesn’t just have to be urban (plastics etc). Agricultural

48
49
50
51

See Croset (2014:23).
See MET (2006:85).
See Heinrich (2015).
Mughal (2014:11).
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examples elsewwhere inter alia relate to self-sustainable biogas plants. In order to make this
work, however, further consolidated law and policy may be needed.
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CHAPTER 10

LEGAL PROTECTION OF BIODIVERSITY IN NAMIBIA

Manfred O. Hinz and Oliver C. Ruppel

1 Introduction

This Chapter intends to give a synoptic overview of biodiversity conservation under
environmental law in Namibia.' The aim of this overview about the legal protection of
biodiversity in Namibia is to describe in broad terms the legal framework in which efforts to
protect biodiversity have to be understood. Prior to introducing specific international
agreements applicable in Namibia connected to the protection of biodiversity, some general
remarks on biodiversity and the legal protection thereof are provided. Then, relevant
provisions in the Constitution of Namibia are highlighted before turning to statutory law
pertinent to the protection of biodiversity. Chapter 17 in this publication deals extensively with
customary law and the environment and focuses on biodiversity amongst others, customary
law aspects of biodiversity protection will thus not form part of this Chapter.

2 Biodiversity in Perspective

In the 1980s, when the concept of biological diversity (now more commonly biodiversity) was
in its infancy, biological diversity comprised an estimate of roughly 1.5 million described
species living on earth. Today’s estimates range widely, largely because most living species
are micro-organisms and tiny invertebrates. Estimates range from 5 to 30 million species.
Roughly 1.75 million species have been formally described and given official names. The
number of unclassified species is much higher.” The coinage of the term biological diversity
can be attributed to Lovejoy’, Norse and McManus® and Wilson®. Lovejoy was probably the
first person to use the term in 1980.° Biological diversity can be defined as the variability
among living organisms from all sources, including terrestrial, marine and freshwater
ecosystems, which includes diversity within species, between species, and habitats or
ecosystems.’ Biodiversity has also been defined as the “totality of genes, species, and
ecosystems of a region”. This describes most circumstances and presents a unified view of the
traditional three levels at which biodiversity has been identified: Genetic diversity, referring to
the diversity of genes within a species. There is a genetic variability among the populations
and the individuals of the same species. Species diversity means the diversity among species in
an ecosystem; and ecosystem diversity describes diversity at a higher level of organisation, the
ecosystem. Ecosystem diversity refers to all the various habitants, biological communities and

This Chapter is substantially based on the publications by Hinz / Ruppel (2008b); (2010); Hinz et al. (2012)
and Hinz (2013c).

Heywood (1995).

Lovejoy (1980).

Norse / McManus (1980:32).

Wilson (1985:400).

Lovejoy (1980).

Article 2 of the 1992 Convention on Biological Diversity.
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biological processes as well as the variations and interconnections and interrelations between
and or among various ecosystems.
As the fundamental building blocks for development, biological resources provide the basis for
local food sufficiency, and a backbone for many countries’ economies.” At the same time,
biological diversity is a global asset, and is expected to benefit people in all parts of the world.’
For millennia, people have relied on ecosystems to meet their basic needs such as food, water
and other natural resources. Apart from these, there are a multitude of further benefits of
biodiversity. For instance, a significant proportion of drugs are derived, directly or indirectly,
from biological sources. As early as the mid-19th century, the Scottish adventurer and
missionary David Livingstone brought plants from the African continent, hoping they would
serve as a basis for medicinal drugs.'’ Over the last decade, the interest in drugs of plant
origins and their use in various diseases has increased in many industrialised countries since
plants used in traditional medicine are more likely to yield pharmacologically-active
compounds.'' Indeed, in most cases, it is impossible to synthesise plant-based medicinal drugs
in a laboratory setting. Higher biodiversity also controls the spread of certain diseases as
viruses will need to adapt to infect different species. Moreover, a wide range of industrial
materials are derived directly from biological resources. These include building materials,
fibres, dyes, resins, gums, adhesives, rubber and oil. Many people also derive value from
biodiversity through leisure activities. And finally, many cultural groups view themselves as an
integral part of the natural world and show respect for other living organisms.
Biological diversity has to be safeguarded and conserved. The term conservation is defined as
the management of human use of the biosphere, so that it may produce the greatest sustainable
benefit to present generations while maintaining its potential to meet the needs and aspirations
of the future generations. Thus, conservation embraces the preservation, maintenance,
sustainable utilisation, restoration, and enhancement of the natural environment. While
ecosystems may be used by present generations for their benefit, they should only be used in a
way not depriving future generations of their right to use such ecosystems in the same manner
for their survival. The maintenance of biological diversity at all levels is fundamentally the
maintenance of viable populations of species or identifiable populations.'
Efforts to maintain the diversity of biological resources are urgently required at local, national,
and international level Southern Africa and Namibia, as part of this region, is no exception.
Van Wyk and Gericke introduced their publication, titled People’s Plants, by stating the
following: "

Southern Africa is exceptionally rich in plant diversity with some 30,000 species of

flowering plants, accounting for almost 10% of the world’s higher plants. The region also

has great cultural diversity, with many people still using a wide variety of plants in their

daily lives for food, water, shelter, fuel, medicine and the other necessities of life.

In the last few decades, the Southern African region has seen great changes in access to
modern health care and education, shifts from rural to urban areas, changes from subsistence
farming to cash-crop production, greater flows of migrant labour, and unprecedented

Ruppel (2009 and j).

McNeely et al. (1990).

Blaikie (2004).

Paing et al. (2006:1).

Groombridge (1992:xvi). The book by Wulfmeyer (2006) is an interesting record on how this global task
has been incorporated into Namibia’s education system.

Van Wyk / Gericke (2000:7).
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environmental degradation. These changes in the socio-cultural and environmental landscape
have severely eroded the indigenous knowledge base.

Namibia’s biodiversity includes innumerable species of wild plants and animals. Indeed, as
little as about 20% of Namibia’s wildlife species have been captured scientifically to date.
More than 13,000 species have been described, of which almost 19% are endemic or unique to
Namibia."*

The 2015 TUCN Red list' reveals that the number of species known to be threatened within
those species that have been assessed to date counts a total of 105 (critically endangered,
endangered and vulnerable categories only) species in Namibia (13 mammals, 27 birds, 5
reptiles, 1 amphibian, 27 fishes, 28 plants and 4 other inverts.). 10 species are listed as
critically endangered (including among others the black rhino), 25 as endangered, and 70 as
vulnerable.

Five major threats have been identified as threats to biodiversity:

* Habitat loss, alteration, and fragmentation: mainly through conversion of land for
agricultural, aquaculture, industrial or urban use; damming and other changes to river
systems for irrigation, hydropower or flow regulation; and damaging fishing activities

*  Over-exploitation of wild species populations: harvesting of animals and plants for
food, materials or medicine at a rate above the reproductive capacity of the population

* Pollution: mainly from excessive pesticide use in agriculture and aquaculture; urban
and industrial effluents; mining waste; and excessive fertiliser use in agriculture

* Climate change: due to rising levels of greenhouse gases in the atmosphere, caused
mainly by the burning of fossil fuels, forest clearing and industrial processes

* Invasive species: introduced deliberately or inadvertently to one part of the world
from another; they then become competitors, predators or parasites of native species. '

For most of human history, the natural world has been protected from the most disruptive
human influences by relatively humble technology; cultural-ecological factors, such as taboos
preventing overexploitation; inter-tribal peace, maintained by keeping wide areas of wilderness
‘buffer zones’ between groups; land ownership by ancestors or lineages rather than
individuals; relatively sparse human populations; and many other factors.'” All but a handful of
countries have national parks and national legislation promoting conservation. Most
governments have joined international conservation conventions, and built environmental
considerations into the national education system. Non-governmental organisations (NGOs)
are active in promoting public awareness of conservation issues, including those dealing with
biological diversity. Still, devastation continues. Why?

Naturalists, including interested amateurs and trained biologists, and other non-governmental
activists have led the conservation movement. While their contributions have been
fundamental, they are unable to fully address the basic problems of conservation because the
problems are not only biological, but rather political, economic, social, and even ethical.
Pressures influence the decisions, affecting the natural environment and incentives that go far

GRN (2004a:164).

IUCN Red List version 2015.3: Table 5; http://www.iucnredlist.org/about/summary-statistics#Tables_5_6;
accessed 15 October 2015.

WWEF (2010:12).

McNeely et al. (1990:18).
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beyond the relatively straightforward technical considerations of what might in theory be best
for biological resources. Conservation action, therefore, needs to be based on the best available
scientific information and be implemented by development practitioners, engineers,
sociologists, anthropologists, agronomists, economists, lawyers and politicians. Local resource
users are often the ones who make local-level decisions, and their decisions are, above all,
affected by enlightened self-interest. Those seeking to conserve biodiversity need to be able to
identify the legitimate self-interest of rural people, and design ways of ensuring that the
interest of conservation and community coincides.

Namibia’s large biodiversity endowment has been outlined by the then Minister of

Environment and Tourism Netumbo Nandi-Ndaitwah as follows:
Namibia has a large biodiversity endowment, which is of global significance. Although
predominantly a semi-arid country, Namibia contains a remarkable variety of ecosystems,
ranging from hyper-arid deserts with less than 10mm of rainfall to subtropical wetlands
and savannahs receiving over 600mm of precipitation per annum. Four major terrestrial
biomes exist, namely: Succulent Karoo, Nama Karoo, Desert and Tree and Shrub
Savannah. On a finer scale, 29 different vegetation types are currently recognised, many
of which are wholly unique to Namibia or to the southern African sub-continent. These
biomes are storehouses of high species richness: the country harbours 4,000 species and
subspecies of higher plants and 658 species of birds have been recorded, of which
approximately 30% is migrant. 217 species of mammals are found including unique arid
varieties of desert-adapted rhino and elephant. This biodiversity richness generates global
and national benefits through protecting globally important ecosystems.'®

Considering this, it becomes very clear, why biodiversity protection has been given high
importance under environmental law in Namibia. But how can legal science contribute to the
conservation of biodiversity in Namibia? The aim of environmental protection in general and
biodiversity maintenance in particular can be achieved by different means.'” Traditional legal
methods, inter alia, include establishing protected areas, to regulate harvesting and trade in
certain species, to manage habitats and ecosystems, or to prohibiting the introduction of new,
alien or invasive species. Pollution control and the management of hazardous substances are
other effective mechanisms to contribute to the preservation of biological diversity. Other
innovative regulatory techniques or policies to preserve biological diversity include the access
to genetic resources, biotechnology as well as access to and transfer of technology. All
aforementioned methods are to a certain extent governed by legal mechanisms and the success
of Namibia’s effort to control, manage, and conserve the sustainable use of biodiversity
depends to a large extent on the effectiveness of the different legal instruments in place.

3 International Environmental Law Pertinent to Biodiversity Protection
in Namibia

It has been discussed in Chapter 5, how international law is applied in the national setup. On
the global level, several multilateral environmental agreements have been established that
directly or indirectly contain provisions relating to the protection of biological diversity. The
Convention on Biological Diversity (CBD), and the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) as the most relevant international
biodiversity related agreements will be sketched in the following.*’

Nandi-Ndaitwah (2010).
Barnard (1998:283ft.).

Other international agreements which also relate to the protection of biodiversity include the UN
Convention to Combat Desertification; the UN Framework Convention on Climate Change; the
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There was no consensus regarding biodiversity among the nations of this world until the 1992
Earth Summit in Rio. It was at this Summit, the first of its kind at international level, where
consensus was reached among scientists, policymakers and civil society that humanity was in
the process of unconsciously depleting an invaluably important resource central to our food,
health and economic security. The consensus reached at the Summit was in the form of a legal
instrument, the Convention on Biological Diversity (CBD), which aims to regulate, protect and
preserve global environmental resources. The CBD was signed by Namibia on 12 June 1992 in
Rio de Janeiro and ratified on 18 March 1997. Accordingly, Namibia is obliged to ensure that
its domestic legislation is in conformity with the objectives and obligations of the CBD.
Namibia gives effect to the CBD inter alia by implementing the National Biodiversity Strategy
and Action Plan and has issued its fifth national report under the CBD.”
The CBD’s Preamble affirms that biodiversity is humankind’s common concern and that it has
to be conserved for continued human survival. However, rather than lay down substantive
rules, the CBD rather sets up overall principles, objectives and goals, leaving it up to the
contracting states to develop and adopt detailed means to achieve these. It leaves it up to
individual countries to determine exactly how to implement most of its provisions. Thus, major
decision-making is placed at national level. The CBD provides guidelines and directions to
state parties as to how they should use these resources in a conservative manner for the benefit
of present and coming generations. The objectives of the CBD comprise the conservation of
biodiversity, the sustainable use of its components, and the fair and equitable sharing of
benefits arising from the use of genetic resources.
Methods applied to ensure the maintenance of biological diversity are in sifu and ex situ
conservation. In situ conservation is defined as being —**

... where the maintenance and recovery of habitats, species and populations occur in their

natural surroundings or, for domesticated or cultivated species, in the place where they
developed their distinctive properties, ...

While ex situ conservation refers to the conservation of components of biodiversity outside
their natural habitats, for example in zoos and aquaria.”
The CBD provides that states have and should maintain their sovereign rights over their
biological or generic resources, and they bear the power to determine access to these resources
through established mechanisms for the fair and equitable sharing of benefits arising from their
use. There was consensus on the need to protect, conserve and sustainably utilise the available
biological diversity for the benefit of humanity.
Thus, the CBD becomes the basis of domestic legislation on the promotion, protection and
preservation of biological diversity. It gives the green light to states to exercise full control
over their natural resources, provided that proper mechanisms protecting biological diversity
are in place. Article 8(j) of the CBD provides that a state is obliged,
.. subject to its national legislation, [to] respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying traditional

lifestyles relevant for the conservation and sustainable use of biological diversity and
promote their wider application with the approval and involvement of the holders of such

International Convention for the Protection of New Varieties of Plants (UPOV Convention); international
conventions containing fishery provisions e.g. UN Convention on the Law of the Sea; the Ramsar
Convention on Wetlands; and the Global Biodiversity Strategy.

GRN (2014).
Article 2 of the CBD.
Glazewski et al. (1998:281).
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knowledge, innovations and practices and encourage the equitable sharing of benefits
arising from the utilisation of such knowledge, innovations and practices.*

Although national sovereignty is recognised, states are obliged to conserve biodiversity and
regulate the sustainable use of its component resources. They are also urged to cooperate with
each other regarding areas beyond national jurisdiction and other matters of mutual interest.
Article 5 of the CBD states that contracting parties are obliged to develop and adopt national
biodiversity strategies, plans, or programmes, and integrate the conservation of biodiversity
and the sustainable use of its components into relevant sectoral or cross-sectoral plans,
programmes and policies. The CBD has so far been extended by two Protocols. The Cartagena
Protocol on Biosafety to the Convention on Biological Diversity, an international treaty
governing the movements of living modified organisms (LMOs) resulting from modern
biotechnology from one country to another was adopted in 2000 and entered into force on 11
September 2003. The Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits Arising from their Utilization (ABS) which was adopted in 2010
and entered into force on 12 October 2014 provides a legal framework for the effective
implementation of one of the three objectives of the CBD, namely the fair and equitable
sharing of benefits arising out of the utilisation of genetic resources thereby contributing to the
conservation and sustainable use of biodiversity. Namibia ratified the Cartagena Protocol in
2005 and acceded to the Nagoya Protocol in 2014.%

Due to the fact that the trade in wild animals and plants crosses borders between countries, the
effort to regulate it requires international cooperation to safeguard certain species from over-
exploitation. CITES, a convention that is legally binding on its parties, was conceived in the
spirit of such cooperation. Today, it accords varying degrees of protection to more than 30,000
species of animals and plants, whether they are traded as live specimens, fur coats or dried
herbs. CITES was drafted as a result of a resolution adopted in 1963 at a meeting of members
of TUCN (The World Conservation Union) and entered in force in 1975. CITES provides a
framework to be respected by each party, which has to adopt its own domestic legislation to
ensure that CITES is implemented at national level. To date, CITES has 181 parties.*® Namibia
acceded to the Convention in 1990, and the Convention came into force for Namibia in March
1991.*7 The commercialisation of goods and services derived from native biodiversity, referred
to as biotrade, has become reasonably well established in Namibia. Over the last five years,
exports of indigenous natural plants have contributed to the GDP with an estimated earning for
exports of the devil’s claw of N$20-30 million per annum.” These developments in the
biotrade sector have prompted Government to enhance its revenue collection by introducing
differentiated rates on the export of all natural resources. In his national budget speech for the
financial year 2015 / 2016, the Minister of Finance has proposed an export levy on the export

2 Cf. here also Articles 10(c), 17(1) and (2), and 18(4): The CBD does not differentiate between indigenous,

traditional and local, although the terms may refer to different social situations. For example, compare the

use of indigenous in the United Nations Declaration on the Rights of Indigenous People (UNGA Res.

61/195), which applies to specifically defined groups of people and not to all traditional communities — and

certainly not to all that could be called /local. For the purpose of this study, the term traditional is preferred
25 unless there is a need to differentiate.

26

See https://www.cbd.int/countries/?country=na; accessed 20 October 2015.

For more information on CITES as well as the text of the Convention, see: http://www.cites.org/; accessed
14 October 2015.

See https://cites.org/eng/disc/parties/chronolo.php; accessed 20 October 2015.

See Venture Publications (2014:34).
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of unprocessed minerals and other natural resources, aimed at the promotion of domestic
value-addition in the primary commodity and natural resources sectors.”’

One current issue in Namibia under the CITES convention is the production of high-value
modern jewellery pieces containing traditional ivory amulets, known as ekipas. Such items
have thus far used antique ekipas considered as pre-Convention ivory. Since the supply of
antique ekipas has become severely limited, the Ministry of Environment and Tourism in
collaboration with the jewellery industry of Namibia, has designed a control system for worked
ivory and the legal production of new ekipas in particular. CITES approval was sought for the
export of items of modern jewellery of high value, involving ekipas permanently mounted in
precious metals and other materials and rendered uniquely identifiable through a combination
of engraved marks, documentation and a photographic record of each item.*

Major foundations of biodiversity protection on the African continental level are contained in
the African Union’s Convention on the Conservation of Nature and Natural Resources. The
original African Convention on the Conservation of Nature and Natural Resources was
adopted in Algiers, Algeria in September 1968 and entered into force in June 1969. Of the 53
member states 40, excluding Namibia, have signed the Convention of which 30 have ratified it.
Recognising that soil, water, flora and faunal resources constitute a capital of vital importance
to mankind, the Convention’s fundamental principle is that the contracting states shall
undertake to adopt the measures necessary to ensure conservation, utilisation and development
of soil, water, flora and faunal resources in accordance with scientific principles and with due
regard to the best interests of the people. The Convention contains several provisions related to
the conservation and perpetuation of species. Special provisions as to protected species and
trade in specimens are formulated.

The Revised African Convention on the Conservation of Nature and Natural Resources was
adopted by the second ordinary session of the Assembly of Heads of States and Government of
the African Union in Maputo, Mozambique, in July 2003. It commits parties in particular to
manage their natural resources more sustainable. The convention has however not yet come
into force, as the requirements for coming into force have so far not been fulfilled: According
to Article 38 the Convention comes into force on the thirtieth day following the date of deposit
of the fifteenth instrument of ratification, acceptance, approval or accession with the
Depositary. As of October 2015, 42°! of the 54 member states have signed the Convention,
while only twelve member states’> have deposited their instrument of ratification.” Provisions
directly related to the protection of biodiversity are contained in Article IX on Species and
Genetic Diversity; Article X on Protected Species; Article XI on Trade in Specimens and
Products thereof; and Article XII on Conservation Areas.
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30

GRN (2014¢:22).

GRN (2004d) “Control system for worked ivory in Namibia” Doc CoPInf. 33; available at

http://www.cites.org/common/cop/13/inf/E13i-33.pdf; accessed 15 December 2010.

3 The Convention has been signed by Angola, Benin, Burkina Faso, Burundi, Central African Republic,

Chad, Cote d’Ivoire, Comoros, the DRC, Congo, Djibouti, Equatorial Guinea, Ethiopia, Gabon, Gambia,
Ghana, Guinea-Bissau, Guinea, Kenya, Libya, Lesotho, Liberia, Madagascar, Mali, Mozambique, Namibia,
Nigeria, Niger, Rwanda, Sao Tomé and Principe, Senegal, Sierra Leone, Somalia, South Africa, South
Sudan, Sudan, Swaziland, Tanzania, Togo, Uganda, Zambia and Zimbabwe.

32 I.e. Angola, Burundi, Comoros, Cote d’Ivoire, Congo, Ghana, Libya, Lesotho, Mali, Niger, Rwanda and
South Africa.
See http://www.au.int/en/sites/default/files/Revised%20-

%20Nature%?20and%20Natural%20Resources_1.pdf; accessed 20 October 2015.
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The parties to the Convention shall maintain and enhance species and genetic diversity of
plants and animals whether terrestrial, fresh-water or marine. They shall for that purpose,
establish and implement policies for the conservation and sustainable use of such resources.
Parties are obliged to undertake to identify the factors that are causing the depletion of animal
and plant species which are threatened or which may become so, with a view to their
elimination, and accord a special protection to such species. Furthermore, domestic trade in as
well as the transport and possession of specimens and products must be regulated by the
Parties’ appropriate penal sanctions, including confiscation measures. To ensure the long-term
conservation of biological diversity, the Parties shall establish, maintain and extend
conservation areas.

Sub-regional agreements relevant for biodiversity protection in Namibia are the various
protocols under the umbrella of the Southern African Development Community (SADC). The
Parties may conclude Protocols as may be necessary in each area of cooperation, which shall
spell out the objectives and scope of, and institutional mechanisms for, cooperation and
integration. SADC Protocols of major concern with regard to biodiversity conservation are the
Protocols on Fisheries; on Forestry; on Wildlife Conservation and Law Enforcement and on
Shared Watercourse Systems. Furthermore, the Regional Indicative Strategic Development
Plan (RISDP) of the SADC originally developed in 1999, recognises a need for policies and
strategies to offset the high rate of natural resource degradation, focusing on biodiversity
amongst others.

4 Biodiversity Protection under National Environmental Law

Namibian environmental law is a complex and interlocking system of statutes, policies,
treaties, common, customary and case law with the Constitution as the supreme law of the land
and therefore the ultimate source of law in Namibia. However, research done under the BIOTA
project administered in the Faculty of Law of the University of Namibia has demonstrated that
many obstacles prevent the societally expected degree of implementation. Statutory
environmental law meets challenges from customary law.** Apart from this, environmental
policies and their translation into law are, in general (and this applies in all parts of the world),
faced with the economic interests of sections of society that are not easy to harmonise with
each other.”

According to its Article 1(6), the Constitution of the Republic of Namibia is the law above all
laws. Therefore all legislations ought to be consistent with the provisions of the Constitution.
Although the Constitution so far contains no enforceable environmental right as such, the
foundation is laid for all policies and legislation in Namibia.’® Two key “environmental
clauses” relevant to sustainable use of natural resources are included in the Constitution. On
the issue of biological diversity and its protection, the Namibian Constitution is very clear. It is
one of the provisions enshrined under the Chapter on principles of state policy. The relevant
clause is Article 95(1) which stipulates that the state shall actively promote and maintain the
welfare of the people by adopting policies which include the “...maintenance of ecosystems,
essential ecological processes and biological diversity of Namibia and utilisation of living
natural resources on a sustainable basis for the benefits of all Namibians both present and

34
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Cf. Hinz / Mapaure (2010); Ruppel (2009h).

How to balance environmental policies with economic interests, given the conditions of Namibia, is still an
area where more research is needed. Groenewaldt (2008) submitted BIOTA-based legal research in which
possibilities to provide incentives in support of individual measures to prevent land degradation were
analysed.

36 Ruppel (2010i).
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future...”. With this particular Article Namibia is obliged to protect its biological diversity and
to promote a sustainable use of its natural resources. Furthermore, Article 91(c) includes in the
functions of the Ombudsman “the duty to investigate complaints concerning the over
utilisation of living natural resources, the irrational exploitation of non-renewable resources,
the degradation and destruction of ecosystems and failure to protect the beauty and character of
Namibia.”’ In addition to these clauses it needs to be emphasised that Article 100 provides that
all natural resources, including water, vest in the state, unless otherwise legally owned.

The Constitution sets the framework and Independence created the opportunity to revise a wide
range of national policies and laws. This, together with the emphasis placed on environmental
concerns at the Rio Summit in 1992, and the increasing awareness, triggered widespread
legislative reform particularly in terms of natural resource management. Thus, recent policy
and legislative reforms have created a unique opportunity for Namibia to incorporate
environmental sensitivity, and as a result Namibian legislation is supported by sound policy
direction regarding sustainable development and sustainable use of natural resources.’®

So far, no specific Act dealing with the conservation of biological diversity as a main topic
exists. A Draft Bill on Access to Biological Resources and Associated Traditional Knowledge
aimed specifically at the protection of biodiversity and traditional knowledge formulated in
2000 never materialised.

A Draft Bill on Access and Benefit Sharing has been finalised in 2012 to regulate access to
genetic resources and associated traditional knowledge based upon prior informed consent; to
protect local communities’ rights over and traditional knowledge in respect thereof; to promote
a fair and equitable mechanism for benefit sharing; and to establish the necessary
administrative structures and processes to implement and enforce such principles. The Bill is
yet to be tabled in Parliament.

Namibia’s 10-year National Biodiversity Strategy and Action Plan for Sustainable
Development through Biodiversity Conservation (2001-2010) was updated in 2012 / 2013. The
second National Biodiversity Strategy and Action Plan (NBSAP2) covers the period (2011-
2020).

The goal of the first Biodiversity Strategic and Action Plan was to protect ecosystems,
biological diversity and ecological processes, through conservation and sustainable use,
thereby supporting the livelihoods, self-reliance and quality of life of Namibians in
perpetuity.39 The action plan attempted to provide a national strategic framework for natural
resource management activities involving biological resource management and the natural
environment, including trade and economic incentives, and to prioritise, through detailed
action plans, activities and measures needed to address this strategy effectively. The strategic
aims of this document included: Conserving biodiversity in priority areas; sustainable use of
natural resources; monitoring, predicting and coping with environmental change and threats;
sustainable land management; sustainable wetland management; sustainable coastal and
marine ecosystem management; integrated planning for biodiversity conservation and
sustainable development; Namibia's role in the larger world community; and capacity building
for biodiversity management in support of sustainable development.

NBSAP2 Vision reads as follows:

37 On the environmental mandate of the Ombudsman see Chapter 22 in this publication.
Ruppel (2008a).
39 Barnard ef al. (2000:13).
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Namibia’s biodiversity to be healthy and resilient to threats, and for the conservation and
sustainable use of biodiversity to be key drivers of poverty alleviation and equitable
economic growth, particularly in rural areas.

NBSAP?2 has identified as leading threats to biodiversity: unsustainable water uses; expansion
of urban areas and increasing industrialisation; threats and impacts of climate change; mining
and prospecting; unsustainable land management practices; uncontrolled bush fires; alien
invasive species; illegal harvesting and trade of wildlife and forest and plant resources; and
human wildlife conflict. Five Strategic Goals have been formulated in NBSAP2 with regard to
the protection of biodiversity, namely:

* to address the underlying causes of biodiversity loss by mainstreaming biodiversity
across Government and society;

* to reduce direct pressures on biodiversity and promote the sustainable use of
biological resources;

* to improve the status of biodiversity by safeguarding ecosystems, species and genetic
diversity;

* to enhance the benefits to all from biodiversity and ecosystem services; and

* to enhance implementation of NBSAP2 through participatory planning, knowledge
management and capacity building.

With 17 strategic targets and 38 strategic initiatives the above goals are to be realised.

Sectoral legislation covering the protection of biodiversity is wide ranging in Namibia.* A
myriad of legislative instruments provide for the equitable use of natural resources for the
benefit of all. Only the most relevant legal instruments will be introduced briefly in the
following paragraphs.

One of the major biodiversity related laws in Namibia is the legislation governing the
conservation of wildlife, and protected areas, the Nature Conservation Ordinance*'. The
Ordinance was amended by the Nature Conservation Amendment Act”. One of its major
highlights is the creation of conservancies in communal areas. In terms of the amendment,
rural communities have to form a conservancy in order to be able to acquire the use-right over
wildlife. Conservancies can be defined as land units managed jointly for resource conservation
purposes by multiple landholders, with financial and other benefits shared between them in
some way. Conservancies occur in both communal and commercial land.* The Ordinance
deals with in situ and ex situ conservation by providing for the declaration of protected habitats
as national parks and reserves, and for the protection of scheduled species. It regulates hunting
and harvesting, possession of, and trade in listed species. Under the existing laws Namibia has
national parks zoos and safari areas to conserve biodiversity. Most people consider these areas
as tourist areas but the same areas have a significant scientific significance as they allow for
natural movement of large animals and to ensure that there is enough space and food for all of
the species. In addition to the broader national agenda on conservation of biodiversity is the

40
41
42
43

Hinz / Ruppel (2008b).
No. 4 of 1975.
No. 5 of 1996.

Barnard (1998:45). Moreover, Section 1(b) of the Amendment Act defines a conservancy. To mean any
area declared a conservancy in terms of Section 24A.
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Community-Based Natural Resource Management (CBNRM). This has enabled local
communities to do in situ conservation of natural resources hence biodiversity conservation.
The Environmental Management Act* requires adherence to the principle of optimal
sustainable yield in the exploitation of all natural resources. The Act gives effect to Article
95(1) of the Constitution by establishing general principles for the management of the
environment and natural resources. It promotes the coordinated and integrated management of
the environment and sets out responsibilities in this regard. Furthermore, it intends to give
statutory effect to Namibia’s Environmental Assessment Policy, and to enable the Minister
responsible for the environment to give effect to Namibia’s obligations under international
environmental conventions; and to provide for associated matters. The Act promotes inter-
generational equity in the utilisation of all natural resources. Environmental impact
assessments and consultations with communities and relevant regional and local authorities are
provided for to monitor the development of projects that potentially impact on the
environment.

The proposed Protected Areas and Wildlife Management Bill seeks to protect all indigenous
species and control the exploitation of all plants and wildlife. The Bill is intended to give effect
to paragraph (1) of Article 95 of the Constitution by establishing a legal framework to provide
for and promote the maintenance of ecosystems, essential ecological processes and the
biological diversity of Namibia and to promote the mutually beneficial co-existence of humans
with wildlife, to give effect to Namibia’s obligations under relevant international legal
instruments including the Convention on Biological Diversity (CBD) and the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES). In keeping with
the Constitution the principles underlying the draft Act, are simply that biological diversity and
essential ecological processes and life support systems be maintained. In case the proposed Act
comes into force, it repeals the Nature Conservation Ordinance™.

Water-related legislation is manifold in Namibia.*® Although the new Water Resources
Management Act was approved by Parliament in 2013, the rather out-dated Water Act No. 54
of 1965 remains in force until the new Act has been made operational by respective notice in
the Government Gazette. The Water Act of 1956 does not directly refer to the protection of
biological diversity; it however contains provisions relating to water quality and conservation
which are at least indirectly beneficial for the maintenance of biodiversity.” The new Act
which provides for the management, protection, development, use and conservation of water
resources provides means with regard to the protection of biodiversity. One of the Act’s
fundamental principles has been defined as the “harmonisation of human water needs with the
water requirements of environmental ecosystems and the species that depend on them, while
recognizing that the water resource quality for those ecosystems must be maintained.”** Water
resource quality is subject to several provisions in the new Act and includes the physical,
chemical and biological characteristics as well as the characteristics, condition and distribution
of the aquatic biota. The Act specifically endows the Minister with the function to protect the
international water resource quality, with the competence to declare certain areas as water
protection areas and to reserve certain water resources from being abstracted or used in order
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No. 7 of 2007.

No. 4 of 1975.

See Ruppel / Bethune (2007).

Cf. a critical analysis of water law in the BIOTA project by Mapaure (2010).
Section 3(c).
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to “reasonably protect and maintain aquatic and wetland ecosystems, including their biological
diversity, and to maintain essential ecosystem functions.”*’

The Marine Resources Act™ provides for the conservation of the marine ecosystem and the
responsible utilisation, conservation, protection and promotion of marine resources on a
sustainable basis. For that purpose it provides for the exercise of control over marine resources
and for matters connected therewith. It replaces the Sea Fisheries Act,”' which in turn replaced
the Sea Fisheries Act.”

The Aquaculture Act” regulates and controls aquaculture activities and the sustainable
development of aquaculture resources.”® All aquaculture ventures will be subject to strict
licensing. Section 27 is of most relevance for the protection of biodiversity. A person may not,
without written permission granted by the Minister, introduce or cause to be introduced into
Namibia or any Namibian waters any species of aquatic organism or any genetically modified
aquatic organism or transfer any species of aquatic organism from one aquaculture facility to
another or from any location in Namibia to another.

The Inland Fisheries Resources Act™ deals with the conservation and utilisation of inland
fisheries resources and allows for the updating and development of new policies for the
conservation and sustainable utilisation of Namibia’s inland fisheries. It encourages
cooperation with neighbouring countries regarding the management and conservation of shared
waterways.

Legislation on forest is one further important mosaic in the legal system of biodiversity
conservation in Namibia. In 2005, almost 7.7 million hectares of Namibia’s land were covered
by forests, corresponding to 9.3% of the total land area.’® Major threats to forests in Namibia
include the expansion of land for agriculture; the use of fuel wood and charcoal for domestic
use; tobacco curing and; land clearing for infrastructure development; uncontrolled wild fires;
selective logging through timber concessions and unlicensed curio carving; and habitat
destruction by elephants.”” The Forest Act’® consolidates the laws relating to the use and
management of forests and forest produce, provides for the control of forest fires and creates a
Forestry Council. Protection of the environment is found in part IV of the Act. This part of the
Act deals with protected areas, protection of natural vegetation and control over afforestation
and deforestation. Purpose of the Act is to conserve soil and water resources, maintain
biological diversity and to use forest produce in a way that is compatible with the forest's
primary role as the protector and enhancer of the natural environment.

In recognising the worldwide diversity situation, the Government of Namibia enacted the
Biosafety Act”™ after having signed the Cartagena Protocol on Biosafety to the CBD, which
was adopted in 2000. The Act provides for measures to regulate activities involving research,
development, production, marketing, transport, application and other uses of genetically
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Section 37.

No. 27 of 2000.

No. 29 of 1992.

No. 58 of 1973.

No. 18 0f 2002.
Bethune et al. (2004).
No. 1 of 2003.

FAO (2005).
Groenewaldt (2008).
No. 12 of 2001.

No. 7 of 2006.
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modified organisms and to establish a Biosafety Council. The objective of the Act is inter alia
to introduce a system and procedures for the regulation of genetically modified organisms in
Namibia in order to provide an adequate level of protection to the conservation and the
sustainable use of biological diversity.
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CHAPTER 11

WATER AND FISHERIES

I. WATER AND FISHERIES RELATED
STATUTORY LAW AND POLICY IN NAMIBIA

Shirley Bethune and Oliver C. Ruppel

Namibia is the driest country in sub-Saharan Africa. Less than 5% of the country is arable due
to the low and erratic rainfall and scarce ground and surface water.' Fresh water scarcity thus
remains a major environmental challenge in Namibia. Although NDP3’s target of providing
95% of the population with sustainable access to safe water has been reached’, sound water
management ensuring social, economic and environmental benefits remains high on the
agenda. Scarce water resources have to be shared between the growing population, an
increasing number of livestock and crops, and an expanding industrial sector. Water supply is a
major challenge in Namibia, especially in the rural areas. The water supply infrastructure has
to be maintained, facilities have to be managed, and fees are to be collected in order to
organise the water supply.’ In this sense, appropriate policy, legislation and regulation are of
great significance.

1  The Policy Framework

1.1 The Water Supply and Sanitation Policy

The Water Supply and Sanitation Policy (WASSP) of 2008 is the main policy regarding water
use and conservation in Namibia. This policy replaces the National Water Policy of 1992. Its
principles are in line with the Integrated Water Resources Management plan, including a
strong focus on water demand management.* Generally, it aims at ensuring equitable access to
water resources sufficient to maintain life, health and productive activities of citizens.

Under this policy the Government is the custodian of all water resources and has the right to
control all water use and disposal. Integrated supply and demand planning is required in both
the short and long term. Further, the Policy promotes sustainable water utilisation through
suitable pricing, promotion of water-efficient technology, public information and awareness
programmes, information sharing and co-operation between parties, the promotion of
wastewater re-use and active support of research and data gathering on water conservation.
There is also provision made for subsidies to those who cannot afford to pay the full costs of
water, however, not all communities who cannot pay receive subsidies.’

World Bank (2009c:vii).
GRN (2012b:54).

On water management problems, especially in the Kavango Region, see Falk (2008) and the following sub-
chapter.

GRN (2008).
Schachtschneider (2001).
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1.2 The National Water Policy White Paper

In 2002 Cabinet approved the National Water Policy White Paper® that formed the basis for the
Water Resources Management Act’. The policy provides a framework for equitable, efficient
and sustainable water resources management and water services and stresses sectoral co-
ordination, integrated planning and management and resource management aimed at coping
with ecological and associated environmental risks. It clearly states that water is an essential
resource to life and that an adequate supply of safe drinking water is a basic human need. The
policy makes it clear that water concerns extend beyond human needs for health and survival,
also recognising that water is essential to maintain natural ecosystems and that in a country as
dry as Namibia, all social and economic activity depends on healthy aquatic ecosystems.

The National Water Policy includes a basic principle headed “Ecosystem values and
sustainability” which stresses that the management of water resources needs to harmonise
human and environmental requirements, recognising the role of water in supporting the
ecosystem. One of the strategies provided to ensure environmental and economic sustainability
is to ensure that in-stream flows are adequate both in terms of quality and quantity to sustain
the ecosystem.

The National Water Policy was developed to guide water resources management in Namibia. It
is based on the country’s physical and climatic setting, particularly its aridity, the legacy of the
pre-independence era and current trends in development, specifically relating to Namibia’s
water resources management. This policy clearly states that water concerns extend beyond
human needs for health and survival, that water is essential to maintain natural ecosystems and
that in a country as dry as Namibia, all social and economic activity depends on healthy
aquatic ecosystems. The policy further recognises the need for inter-sectoral coordination
between all stakeholders involved in using and managing water resources. Salient principles
contained in the policy include:

*  Ownership of water — Namibia’s limited and vulnerable water resources are an
indivisible national asset, whose ownership is vested in the state on behalf of the
whole society.

* Shared watercourses — Namibia should strive to promote the equitable and
beneficial use of international watercourses based on generally accepted principles
and practices of international law, respect the rights of upstream and downstream
users in other countries, strive to harmonise domestic legislation with the tenets of
international law and respect the right of all stakeholders including basin communities
to participate in negotiations and consultations at international level.

* Integrated management and planning — Management and planning of water
resources should be integrated across economic, environmental, and social
dimensions.

* Development and intergenerational equity — The country’s water resources should
be utilised, developed and managed in a way that promotes equitable and sustainable
socio-economic development without prejudicing the benefits and opportunities of
future generations.

e Equity — All Namibians should have the right of access to sufficient safe water for a
healthy productive life.

White Paper on National Water Policy for Namibia (2000).
No. 4 0of 2004 repealed as a whole by Act No. 11 of 2013.
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*  Water for ecosystems — Water resources management needs to harmonise human
and environmental requirements and recognise the role of water in supporting
ecosystems.

* Recognition of economic value — Economic value of water resources in Namibia
should be recognised given their scarcity and vulnerability, and that abstraction,
management, conservation and use should be efficient and cost effective.

e Stakeholder involvement — Water resources and services planning and management
should take place within a framework that encourages awareness and participation
among stakeholders at all levels.

* Information exchange — Water resources information systems should be developed
and made accessible to the public, and that institutions involved in the management
and provision of water services should do so in an open and transparent manner.

* Decentralisation — The management of water resources and water services should be
decentralised to the lowest practicable level and recommends basin management.

* Roles of institutions — There is a need to have institutional functions clearly defined.

¢ Capacity building — Capacity building should be a continuous process of institutional
and human development and should include participation from public, private, civil
society and community structures.

The Policy recognises the need to promote equitable and beneficial use of international
watercourses based on generally accepted principles and practices of international law. This
realisation originated from the 1974 Water Master Plan that identified the need for Namibia to
negotiate for access to shared perennial rivers to complement the internal water sources.
The policy proposes to protect water resources from pollution by enforcing the ‘polluter pays
principle’ and regular water quality monitoring on all proposed projects. Furthermore, it
proposes to improve knowledge on the vulnerability of critical wetland ecosystems and to
develop strategies for their effective management. Two clauses within Sections 2.3 on Water
Use and Conservation Principles and 2.5 on Legislative and Regulatory Principles are
particularly relevant to shared water resources:

Precautionary environmental protection: The resource base shall be protected against any

kind of contamination or pollution that would render ay part of it unfit for beneficial

human, economic and environmental purposes....applying the precautionary principle.

Factoring environmental considerations in decision making: The need to protect the
environment in general, and the aquatic ecosystems in particular, including their biodiversity
and the nation’s wetlands will be factored into the allocation of water resources for use and
will include the prior assessment of the environmental impacts of proposed water uses.

The totality of the principles found in Namibia's policy framework for water resources
management satisfies the criteria for sustainable use of shared watercourse systems and
principles found in international law instruments that Namibia is party to and provides sound
guidelines for future legislation and regulations.

1.3 Namibia’s Draft Wetland Policy

Namibia’s Wetland Policy vision is to manage national and shared wetlands wisely by
protecting their vital ecological functions, life support systems for the current and future
benefit of people’s welfare, livelihoods and socio-economic development. The objectives of
the policy are to:
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* protect and conserve wetland diversity and ecosystem functioning to support basic
human needs;

* provide a framework for endurable use of wetland resources;
* promote the integration of wetland management into other sectoral policies; and to

* recognise and fulfil Namibia’s international and regional commitments concerning
shared wetlands and wetlands of international importance.

The basic principles used in Namibia’s National Water Policy, which are intended to provide a
framework for the development of all water-related policies, have been adapted for the
Wetlands Policy in order to complement existing national policy instruments relevant to
sustainable development and sound natural resource management and to help meet the national
commitments as a signatory to the SADC (Southern African Development Community)
Protocol on Shared Watercourse Systems, NEPAD (New Partnership for Africa’s
Development), several regional water commissions on shared river courses, the Ramsar
Convention, the UNCBD (United Nations Convention on Biological Diversity), the UNCCD
(United Nations Convention to Combat Desertification) and the UNFCCC (United Nations
Framework Convention on Climate Change). It was prepared in consultation with all relevant
ministries.

Recognising that wetlands often span two or more political regions within a single country or
two or more sovereign states and that this can lead to conflicts of interest, duplication and
possible habitat loss, a basin-wide approach to wetland management is advocated and to
conserve shared wetlands, the establishment of trans-frontier protected areas is specifically
stated.

Legislative and regulatory principles include the development of legislation to protect
Namibia’s diverse and vulnerable wetlands. Further to this, the need to protect the biodiversity
and ecological functioning of wetlands will be factored into all new laws and policies as well
as setting aside water for aquatic ecosystems (water for environmental flows). The right to
consultation between all relevant stakeholders, including basin communities affected by
development decisions occurring at the local, basin and international level shall be respected.
The Draft Wetlands Policy still lacks approval. However, at the occasion of the official launch
of Namibia’s fifth site listed under the Ramsar Convention, the Bwabwata-Okavango Ramsar
site which covers the lower Okavango River® in February 2014, the Minister of Environment
and Tourism announced that the Ministry will start to finalise the Draft National Policy on
Wetlands in the next two years to provide the policy framework and guidance to the
management of wetlands. It is furthermore envisaged by the ministry to establish a National
Committee on Wetlands as provided for under the Ramsar Convention to spearhead the
national wetland programme of the Government.’

1.4 Namibia’s Marine Resources Policy
Namibia’s 2004 Marine Resources Policy: Towards Responsible Development and
Management of the Marine Resources Sector states that Namibia is committed to observe the
principle of optimum sustainable yield in the exploitation of marine resources, in line with the
Constitution. The overall objective of the policy is to:

The other four wetlands already listed under the Ramsar Convention are the Orange River Mouth, the
Walvis Bay Lagoon, Sandwich Harbour and the Etosha Pan.
Nakale (2014); see also MET (2015).
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.. utilise the country’s fisheries resources on a sustainable basis and to develop
responsible industries based on them in a way that ensures their lasting contribution to the
country’s economy and overall development objectives, as detailed in Vision 2030 and
National Development Plans.

This objective is to be attained by means of the following main strategies:
*  Maintaining an appropriate legislative, institutional and administrative framework;
* Conservation and responsible management of marine resources;
*  Support for domestic catching, processing and marketing; and

*  Enhanced participation for Namibians in all aspects of the marine resources sector.

The policy’s fundamental principles include, inter alia, Namibia’s commitment to responsible
fisheries and to conduct the planning, management and development of the marine fisheries
sector in accordance with international best practice. Furthermore, the precautionary approach
to fisheries management is recognised and it is stated that such approach shall be applied as
appropriate.

1.5 Namibia’s Aquaculture Policy

The 2003 Aquaculture Policy deals with the responsible and sustainable development of
farming with aquatic plants, fish, molluscs and crustaceans and advocates responsible
aquaculture developments. This policy deals directly with the potential impacts of alien and
other invasive species and seeks to minimise the impacts on aquatic ecosystems. Impacts
specifically mentioned include the release of introduced species and genetically modified
organisms, the mixing of farmed and wild stock (genetic pollution) and the risk of disease
transfer.

One of the principles on which the policy is based is to ensure the protection of the living
resources of national and international waters, both marine and freshwater, from possible
adverse effects resulting from aquaculture activities, introductions and effluents. The strategies
to address the stated objective of responsible and sustainable aquaculture development include
maintaining genetic diversity and the integrity of aquatic ecosystems and ensuring responsible
aquaculture production. The policy is firmly rooted in the internationally accepted ICES
(International Council for the Exploration of the Seas) Code of Conduct on Responsible
Fisheries, the Food and Agriculture Organisation (FAO) Technical Guidelines for Aquaculture
Development as well as the Holmenkollen Guidelines and recognises international
responsibilities in terms of CITES (Convention on International Trade in Endangered Species
of Wild Fauna and Flora), Ramsar and other agreements governing shared water resources.
The policy recognises the need for specific aquaculture laws and regulations and lays the
foundations for these. It thus provides a framework for the subsequent development of the
Aquaculture Act to establish both the duties of the state and the responsibilities and the rights
of aquaculturalists, and to identify the responsible authorities in terms of enforcement and clear
procedures for conflict resolution.

The policy lays the foundations for a National Development Master Plan for Aquaculture and
promotes support for communal aquaculture. It recognises the importance of environmental
assessments under the authority of the Ministry of Environment and Tourism, particularly in
designating aquaculture zones. It specifically states that the Government may take measures
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such as the establishment of hatcheries, to reduce reliance on wild-caught juvenile indigenous
fish and repeated introductions of exotics in order to protect genetic resources. '’

The policy explicitly deals with maintaining genetic diversity and the integrity of aquatic
ecosystems and stresses a precautionary approach.'' Any proposals for further introductions or
translocations of freshwater aquatic organisms, particularly the introduction of exotics and
potential transfer of disease organisms will be carefully examined and guided by a strict code
of practice. Provision is made for lists of allowable and prohibited species to be compiled and
regularly reviewed and if required to establish watershed zonation beyond which indigenous or
exotic organic organisms may not be translocated. Preservation of genetic diversity will be
promoted and care will be taken to limit adverse impacts on internationally shared waters.
Responsible aquaculture production practices are outlined, firmly placing the responsibility
with the aquaculturalists for safe and efficient farm management. It touches on quality, health
and ethical concerns. '

2 The Statutory Framework
2.1 The Water Act No. 54 of 1956

This rather out-dated legislation remains in force until the new Water Resources Management
Act comes into force upon signing by the Minister. Although two new Water Resources
Management Acts have been approved by Parliament, the first in 2004 followed by the
approval of the recent Water Resources Management Act in 2013, neither of them has been
signed into law. The 2004 Act has in fact never been signed into law and has been repealed as
a whole by the 2013 Act, which is yet to be signed by the Minister to become operational.
Thus, the 1956 Act remains applicable for the time being."

The main purpose for passing the Water Act, as its preamble states, was to consolidate and
amend the laws relating to the control, conservation and use of water for domestic, agricultural,
urban and industrial purposes. The Act also aims to make provision for the control of the use
of sea water for certain purposes, for the control of certain activities on or in water in certain
areas and for the control of activities which may alter the natural occurrence of certain types of
atmospheric precipitation. It must be noted that this Act does not apply to Namibia in its
entirety since certain sections were suspended or never applied to Namibia.'* This reveals that
this Act cannot cover all the areas of Namibian water law. For this reason, Government drafted
the Water Supply and Sanitation Policy (WASSP) which will be considered in brief below.

The Act distinguishes between private and public water. Private water is that which flows,
naturally rises, falls or generally drains or is directed into land but is not available for common

Cf. Section 3.1.11(d) of the policy.
Cf. Section 4 of the policy.
Cf. Section 5 of the policy.

The Water Act No. 54 of 1956, was for example still applied by the High Court in Windhoek in the case
concerning the use of groundwater by the Valencia Uranium Mine; see Menges (2008).

Only the following provisions of the Act have been made applicable to Namibia: Sections 1-4, with effect
from 25 June 1969 — according to Section 180(2) of the Act; Section 162, with effect from 1 April 1971, by
Proclamation 281 of 1970 in terms of South African Government Gazette 2921 of 13 November 1970);
Sections 5 to 7, 9A, 21 to 23, 26 (excluding paragraph (a)), 27, 28(1), 30, 34 to 43, 44(2), 45 to 51, 54 to 56,
57(1), 59(2), 66, 69, 70 (excluding paragraphs (d), (f.) , (g) and (h)), 139 to 152, 164 bis, 164 ter, 165, 166,
170 (excluding sub-Section (3) and paragraph (c) of sub-Section (5)) and 171 — with effect from 26 June
1971 by Proclamation 151 of 1971 in terms of South African Government Gazette 3167 of 25 June 1971,
and Sections 9B; 30A (a) and 170(3) with effect from 18 December 1985 by Act No. 22 of 1985.
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use."” Public water includes any water flowing or found in or derived from the bed of a public
stream, whether visible or not.'® There is no private property right to public water,'” and the
sole and exclusive use and enjoyment of private water is vested in the owner of the land on
which such water is found.'® The Act thus gives preferential abstraction rights to the
landowners on whose land such water is found."’

The private-public water dichotomy might be unconstitutional in the current constitutional
dispensation because whereas the Act provides for private and public water, the Constitution
regards natural resources as common resources thus they constitutionally belong to the state
unless otherwise lawfully owned. Considering that all water is controlled by the state under the
public trust doctrine emanating from Article 100 read together with schedule 5 of the
Constitution all the water can be regarded as a common resource — hence public.”” The Act,
however, has some balancing provisions whereby the Minister of Agriculture, Water and
Forestry (MAWF) has the power to control the amount of water to be used by a person who
has private water rights.”’ Connected to this in terms of Section 21, the Minister has the power
to order a person to purify water he has contaminated. A person can, however, apply for an
exemption from this duty and the Minister has to use his’her powers to consider whether to
grant the application or not.*?

Section 23 prohibits pollution of public or private water, including underground water, or sea-
water. Sections 27 to 55 deal with control and use of subterranean water. The President is
empowered to declare certain waters to be a subterranean water control area, if the Minister is
of the opinion that it is in the public interest to do so.* Once proclaimed, Cabinet has extensive
powers to determine how that water is going to be extracted and all concomitant matters.*

This Act gives the Minister the power to investigate water resources, plan water supply
infrastructure, develop water schemes, control pollution, protect, allocate and conserve water
resources, inspect water works, levy water tariffs and advise on all matters related to the water
environment in general. It makes the Department of Water Affairs, in MAWFE, responsible for
the use, allocation, control, and conservation of Namibia’s surface and groundwater resources.

2.2 The Water Resources Management Act No. 24 of 2004

This Act has been approved and published in the Government Gazette;>> however, it has never
come into force. Instead, it has been amended to take into account certain practical aspects of
its implementation and was in the following repealed as a whole by the Water Resources
Management Act No. 11 of 2013. For the purpose of comparison, some major aspects of the
2004 Act will be sketched in the following.

Section 1.
Section 1.
Section 6.
Section 5.

Land-based entitlement: Rights to abstract and use public and private water is based on the riparian
principle which means that the right to water usage is determined by the location of the water resources in
relation to the land.

See similar arguments advanced in GRN (2000b).
Section 9A.
Section 21(5).

Section 28(1) as substituted by sec 5 of Act No. 42 of 1975. Only this sub-Section is applicable in Namibia.
The other sub-Sections including Section 29 are not applicable to Namibia.

20
21
22
23

24
25

See the powers in Section 30.
GG 3357/2004.
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The 2004 Act was based on the National Water Policy and provided for the management,
development, protection, conservation, and use of water resources. The Act introduced
equitable access to water resources for all population groups in Namibia. It provided an
integrated, enabling legislative framework within which Namibian water resources could be
managed, and water services be provided. The objective of the Act was to ensure that
Namibia’s water resources are managed, developed, protected, conserved and used in ways,
which are consistent with or conducive to certain fundamental principles set out in section 3 of
the Act. The management of water resources was required to be consistent with and promote:

* equitable access to water resources by every citizen, in support of a healthy and
productive life;

* access by every citizen, within a reasonable distance from their place of abode, to a
quantity of water sufficient to maintain life, health and productive activities;

e essentiality of water in life, and safe drinking water a basic human right;

* harmonisation of human needs with environmental ecosystems and the species that
depend upon them, while recognising that those ecosystems must be protected to the
maximum extent;

* integrated planning and management of surface and underground water resources, in
ways which incorporate the planning process, [and] economic, environmental and
social dimensions;

* management of water resources so as to promote sustainable development;

e facilitating and encouraging awareness programmes and participation of interested
persons in decision-making;

e prevention of water pollution, and the polluter’s duty of care and liability to make
good; and

* meeting Namibia’s international obligations and promoting respect for Namibia’s
rights with regard to internationally shared water resources and, in particular, to the
abstraction of water for beneficial use and the discharge of polluting effluents.

The Act provided for basic human and environmental water needs, although not as specifically
as stated in the National Water Policy.

Part V of the Act,”® provided for the establishment of Water Point User Associations”’ at
community level, consisting of those rural community members who permanently use a water
point. Their function was defined as to operate and maintain the water point in question and to
make decisions about water use regulations. The Act provided for a Water Point Committee to
monitor and enforce compliance with such regulations and for the establishment of a Water
Resources Management Agency as well as Basin Management Committees to manage water
resources sustainably.

Part IV of the Act paved the way for establishing basin management committees in order to
promote the management of water resources on hydrological boundaries taking into account
physical, climatic, ecological and human factors affecting the quantity and quality of water
resources. By 2011, eight basin management committees had been established.*®

26 Sections 16-22 of the Act.

For more details on water point associations, see Falk (2008) and the following sub-chapter.
GRN (2012:29).
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The Act specifically dealt with the control of alien invasive species in Section 133 on
regulations, stating that the Minister may declare any species to be alien invasive species and
may make regulations for their eradication or control. Further, as the Act requires water
resources management to operate according to the principles of environmental sustainability,
this implies that where aquatic invasive species threaten water resources and wetland habitats
they will be dealt with.

Another fundamental principle upon which the Water Resources Management Act was based
is that Namibia meets its international obligations and promotes respect for its rights with
regard to internationally shared water resources, resource quality and, in particular, to the
abstraction of water for beneficial use and the discharge of polluting effluents. Part 10, on
Internationally Shared Water Resources, recognised Namibia’s obligations under international
treaties, conventions, such as the UNCBD, and agreements and specifically mentions the Law
of Non-Navigational Uses of International Watercourses and the revised SADC Protocol on
Shared Water Resources. Regarding shared water courses, the Minister was authorised to
participate in the development of a common database, joint projects and conflict resolution and
to establish institutional links and ensure stakeholder participation with neighbouring riparian
states. The Act includes the obligation to collect and share data and information on
internationally shared water resources and lists these in Section 55.

According to the fundamental principle of integrated planning and management of surface and
underground water resources, an Integrated Water Resources Management Plan for Namibia
has been formulated by a consortium lead by Windhoek Consulting Engineers (WCE), in close
cooperation with the Ministry of Agriculture, Water and Forestry (MAWF) and the Namibian
National Water Partnership (NWP). The plan has not yet been approved.*’

2.3 The Water Resources Management Act No. 11 of 2013

Although the new Water Resources Management Act No. 11 of 2013 has been passed by
Parliament, signed by the President and published in terms of the Namibian Constitution,*’ it
has not yet come into operation as the Minister has not yet determined a date for the Act to
come into operation as required by Section 134 of the Act. Regulations to implement the Act
are currently under preparation. Once in operation, the Act repeals both, the Water Resources
Management Act No. 24 of 2004 (which had de facto never come into force) and the Water
Act No. 54 of 1956 as a whole.

The Water Resources Management of 2013 was enacted to provide for the management,
protection, development, use and conservation of water resources; for the regulation and
monitoring of water services and for incidental matters. The aims of this new Act include to
ensure that Namibia’s water resources are managed, developed, used, conserved and protected
in a manner consistent with, or conducive to, specific fundamental principles as set out in
Section 3 of the Act, namely:
(a) equitable access for all people to safe drinking water is an essential basic human
right to support a healthy productive life;

(b) access by all people to a sufficient quantity of safe water within a reasonable
distance from their place of abode to maintain life and productive activities;

(c) harmonisation of human water needs with the water requirements of
environmental ecosystems and the species that depend on them, while

29
30

Ibid.
See Government Gazette No. 5367 (2013) Government Notice No. 332.
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recognizing that the water resource quality for those ecosystems must be
maintained;

(d) promotion of the sustainable development of water resources based on an
integrated water resources management plan which incorporates social,
technical, economic, and environmental issues;

(e) availability of open and transparent information about water resources to the
public;

€3] recognition of the economic value of water in the allocation of water;

(2) development of the most cost effective solutions, including conservation

measures, to infrastructure for the provision of water;

(h) supporting integrated water resources management through human resources
development and capacity building;

(1) promotion of water awareness and the participation of persons having interest in
the decision-making process should form an integral part of any water resource
development initiative;

() consistency of water resource management decisions within the specific
mandate from the Government regarding the separation of policy, regulatory
and operational functions;

(k) prevention of water pollution and implementation of the principle that a person
disposing of effluent or waste has a duty of care to prevent pollution;

O a polluter is liable to pay all costs to clean up any intentional or accidental spill
of pollutants;
(m) cognisance of Namibia’s international rights and obligations in the utilisation of

internationally shared water resources and the disposal of waste or effluent; and

(n) cognisance of the regional diversity in water resources development and the
decentralisation of responsibilities to the lowest level of Government where
adequate and appropriate competency exists to manage water resources
effectively.

In these fundamental principles, many general principles of environmental law are echoed,
such as the principles of prevention, precaution and the polluter pays principle. The Act in
terms of Section 4 of the Act imposes on the state an obligation to ensure that water resources
are managed and used to the benefit of all people in furtherance of the aims of the Act.

Part two of the Act assigns a variety of powers and functions to the Minister with regard to the
management of water resources including among many others the powers to conduct water
resources management planning and to ensure an adequate supply of water for domestic use.
The Minister is furthermore responsible for international negotiations related to internationally
shared water resources and water related matters. Certain powers can be delegated to the Water
Regulator, a basin management committee or to the permanent secretary or any other staff
member of the ministry. Furthermore, the Minister can make regulations relating to various
issues pertaining to the management of water resources and specified in Section 129.

The Act provides for the establishment of a Water Advisory Council in part three to advise the
Minister on issues such as water policy development and review; water resources management;
and water abstraction and use. The Water Advisory Council is established upon nomination
and “consists of 11 members who are persons with extensive knowledge and experience in
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water resource management and from authorities or institutions responsible for or involved in
water supply or water management.”’

Furthermore, a Water Regulator consisting of five members is to be established under the Act,
to determine the tariffs of fees and charges that may be levied by a water services provider or
that are payable by licence holders for the abstraction of water or the discharge of effluent or
the supply or re-use of effluent. The Water Regulator also performs other functions with regard
to water service providers, which have to be licenced according to the provisions in part ten of
the Act.

Basin Management Committees are further institutions that may be established under part five
of the Act to further the Government’s objective in achieving an integrated management of
water resources. The Basin Management Committees have several functions, including the
promotion of community participation and “to advise the Minister on matters concerning the
protection, development, conservation, management and control of water resources and water
resource quality in its water management area.”

Internationally shared water resources are considered in part six of the Act, which describes in
more detail the functions of the Minister related to internationally shared water resources.
Specific agreements are listed in relation to which regulations can be made by the Minister to
give effect to these agreements. These are in general agreements relating to internationally
shared water resources binding on Namibia and announced by the Minister by notice in the
Gazette. In particular, the agreements establishing the Orange-Senqu River Commission
(Orasecom); the Permanent Okavango River Basin Water Commission (Okacom); the Zambesi
Watercourse Commission (Zamcom); and the Kunene Permanent Joint Technical Commission
are listed as such international agreements.

One further part of the Act is designated to the management of rural water supply with the
option to establish Water point committees and local water committees to be “entrusted with
the responsibility of managing and controlling the supply of water at any rural state
waterwork.”

For the development, conservation, management and control of Namibia’s water resources, the
Minister must in cooperation with regional councils, basin management committees and water
services providers prepare an Integrated Water Resources Management Plan to be submitted to
Cabinet for approval and which is subject to review after ten years following Cabinet’s
approval.

Water supply, abstraction and use of water are regulated in part 9 of the Act which foresees a
close cooperation between the Minister responsible for water affairs on the one hand and the
Minister of health on the other.

As a general rule, a non-transferable licence is required for the abstraction and the use of
water.”* This requirement does, however, not apply to the abstraction of water for domestic use
and to owners of a private well for the abstraction of domestic use.”” The licence, which is
subject to a fee, may be obtained by application to the Minister and can be combined with a
licence to discharge effluent as required according to Section 70.

31
32
33
34
35

Section 8.

Section 23.

Section 30.

Section 44.
Sections 38 and 39.
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The control and protection of groundwater is addressed in part twelve of the Act, which
contains specific provisions as regards to the construction of boreholes and wells and
respective licenses. Part thirteen of the Act deals with water pollution control and lays down
the precautionary principle. A licence is required to discharge effluent or construct or operate
wastewater treatment facility or waste disposal sites.

On the initiative by the Minister or upon application by other persons having an interest, Water
Protection Areas can be declared under the provisions of part fourteen of the Act “in order to
protect and enhance any water resource, riverine habitat, watershed, ecosystem or other
environmental resource that is at risk of significant changes to resource quality, depletion,
contamination, extinction or disturbance from any source, including aquatic or terrestrial
weeds.”*® The overall effect of declaring an area a water protection area is that there is a duty
to comply with any limitation or prohibition imposed and specified in the notice of declaration
of the water protection area.

Certain emergency powers for the Minister are stipulated in part fifteen of the Act to limit the
right to abstract and use water for example in situations of water shortages or to control
pollution.

Further provisions of the Act deal with water services plans and efficient water management
practices; dams, dam safety and flood management; the control of activities affecting wetlands,
water resources and resource quality (including the control of aquatic invasive species); water
services provided by state; and servitudes which may be claimed by licence holders to give
effect to that licence.

Offences are addressed by Section 127 of the Act and cover a number of acts related to
abstraction or use of water not in conformity with the licence or the pollution of water
resources. What is remarkable from a legal point of view is the establishment of an appeal
body to be known as the Water Tribunal to hear and decide appeals against decisions by the
Minister in matters specified in detail in Section 120, including for example in cases where the
issuance of a licence has been refused. The Water Tribunal will consist of a chairperson
appointed by the Minister with the concurrence of the Judge President of the High Court and
up to 6 other persons selected and appointed by the Minister.’’

2.4 The Namib